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ARGUED AND DETERMINED IN 


THE SUPREME COURT 


NORTIL CAROLINA, 
AT RALEIGH. 


JSANUARY THERM, 1877. 


STATE v. JONAH BROOKS. 
Rape -- Married Woman -- Consent cbtained by fraud. 


Carnal knowledge of a married woman, obtained by fraud in persona ing: 
her husband, does not amount to rape; Therefores Where B was 
indicted for an assault with intent to comm'trape on a married woman, 
ard the Court charged the jury, that, if he intended to have connection 
with her by fraad in personating her husband, he was guilty: /feld te 
be error. 


INDICTMENT, for an assault with intent to commit rape. 
tried before Furches, J., at Fall Term, 1876, of Uxton Supe- 
rior Court. 

During the argument, defendant’s counsel asked the Court 
to charge the jury, that there was not sufficient evidence of 
intent to justify a verdict of guilty. ‘This the Court refused 
to do, but left the question of intent to the jury. 

The facts, upon which the instructions were asked, and. 
the instructions given, are sufficiently stated in the opinion: 
of this Court. | 

Verdict of guilty. Moticn in arrest, and rule for new trial, 


p) IN THE SUPREME COURT. 


STATE vp. BROOKS. 


pi rs es vee 


overruled and discharged. Judgment and appeal by de- 


fendant 


Attorney General for the State. 
Mr. John W. Hinsdale for defendant, submitted: 


I. Assault with intent to commit rape is not committed 
unless rape would have been complete had the assault been 
suceesstul 2 Arch. Crim. Pr. & PL, 305; 8 Car. & P., 
726; 2 Vark. (N. Y), 174; 50 Barb., 128; State v. Sam., 1 
Winston, 800 

II. Rape canrot be committed by fraud, unaccompanied 
by force, R. & Ry., 487 8 Car. & P., 265; Id., 286. These 
eases are cited with approval by Dishop, Wharton, Arch- 
bold, Russelland Chitty. 8 Cox, ©. C., 223; 6 Ala., 765 1 
Car. & P., 415; Id., 746; 4 Leigh (Va.), 645; 8 Eng. (Ark.), 
360; 11 Ark., 289; 50 Barb., 144; 2 Swan. (Tenn.), 894; 30 
Ala.. 54; 2 Bennett & Ileard. L.C. C., 254; 1 Den. C.C., 
$9; Whart. Crim. Law, § 1,146. 


Farretotu, J. The defendant was indicted and convicted 
of an assault with intent to commit rape on the person of P. 
Jane Williams. 

The material facts are as follows: The defendant was 
living with the husband of the prosecutrix, and usually slept 
in ove end of the house, and the prosecutrix and her hus- 
band in the other end; there being a partition wall and 
door between them, each room having an outer door. She 
had placed her bed on the floor in the. month of August, and 
she.aud her husband were asleep upon it, the defendant 
having retired to sleep in his room. About 11 o'clock at 
night she “was awakened and found some one in the bed 
with her. Ife had pulled up her clothing and had his hand 
on her naked person, and was trying to get on her, and she 
pushed him off and turved over and awoke her husband and 


JANUARY TERM, 1877. | 8 


STATE vt. BROOKS. 


whispered to him, that there was a man in the room. Her. 
husband got up; the defendant by this time had gotten to 
the outer door.” - . 

Tfis Honor charged the jury, among other things, “that, 
before they could find the defendant guilty, they must be 
satisfied that his intention was to ravish the prosecutrix, to 
have illicit connection with her by force and against her 
will, or that he intended to do so by committing a fraud 
upon her, by falsely personating her husband.” 

This is the only part of the case we find it necessary to 
consider, and we are of opinion, that the alternative part of 
this instruction is erroneous. | 

Rape is the carnal knowledge of any female of ten years 
or more, “by force and against her will,” and an assault 
with intent to commit rape must be such as would amount 
to rape if the purpose had been accomplished. It is mani- 
fest that the defendant was endeavoring to have an improper 
connection with the prosecutrix, but this may be a very 
different thing from an intent to commit rape. His inten- 
tion, however, is a question for the jury. His Honor should 
have instructed the jury to consider, whether the defendant’s 
intention was to accomplish his purpose by force, if neces- 
sary; or by exciting and soliciting her consent without 
force; or by fraud in personating her husband; and that in 
the first view he was guilty, but in either of the others he 
was not guilty. 

In the second view, if he intended to desist on the first 
intimation of resistance, he is not guilty, because there was 
no force against her will; and, in the third view, he is not 
guilty, because fraud is not force, except in that class of 
cases where the prisoner has been in some way instrumental 
in disabling the prosécutrix to make resistance. 

This last view has not been heretofore decided in this 
State, but was decided in England, as above indicated, in 
Rex v. Jackson, Russell & Ryan, C. C., 486; and in a recent 


4 IN THE SUPREME COURT. 


STA'E v. BROOKS, 


oA 
case (1868) The Queen v. Barrow, 1 Crown Cases Reserved, 
156. In the latter case, the woman and her husband were: 
sleeping together in bed, she being waking and sleeping, 
when she was completely awakened by a man having con- 
nection with her, who she thought was her husband. As: 
soon as she discovered it was not her husband, she pulled at 
him to awake him, and the prisoner jumped off the bed.. 
The Court, after mature consideration, said: * We have: 
carefully considered the facts as stated in the case. It does: 
not appear that the woman, upon whom the offence was. 
alleged to have been committed, was asleep or unconscious: 
at the time when the act of connection commenced. It must: 
be taken, therefore, that the act was done with the consent 
of the prosecutrix, though that consent was obtained by 
fraud. It falls, therefore, within the class of cases which. 
decide, that when consent is obtained by fraud, the act done 
does not amount to rape.” 
The cases cited in 2 Leading Criminal Cases by Bennett & 
Ileard are to the same conclusion, and such is our decision, 
Feniales are protected by law from violenee of this kind,. 
by the just infliction of the severest penalty on offenders, and. 
every good citizen will be vigilant in seeing that such laws: 
are fully and fairly administered in all proper cases; but 
when there is no coercion inany form and tricks and léoans 
tion are ermployed to accomplish the same end, then, as 
agains: these, females are protected only by such laws as. 
protect the whole community against fraud and imposition 
There is error. Let this be eertified: that further proceed— 


ings may be had according to law. 


Per Curiam. Ventre de nove. 
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JOHN HARDY, Adm’r., v. THE CAROLINA CENTRALRAILWAY 
COMPANY. 


Negligence -- Liability of Master. 


1. A master may be liable ta a servant for injuries received in his ser- 
vice from the neligence of the master. 

2. Also, for injuries received from the negligence of a fellow servant, if 
the master was negligent in selecting a bad one. 

3. Also, for injuries received from bad machinery negligently selected by 
him. 

4. He is not liable to a servant for injuries received from the negligence 
of a fellow servant in the same employment. 

{Ponton v. R. R. Co 6 Jones 245 cited and approved.) 


PeEtITIon to rehear, by the defendant. (See 74 N. C. 734.) 


The petition was heard at June Term, 1876, and the opinion 
delivered, but not heretofore reported. 


Messrs. W. S. §& D. J. Devane and D. L. Russell, for the 
plaintiff. 

Messrs. R. Strange, Wright §& Stedman and Battle § Mor- 
.decai, for the defendant. 


READE, J. We rehear the case upon the ground, that the 
defendant’s counsel, by reason of what he understood to be an 
intimation from the Court in his favor upon the question of 
the liability of a master to a servant for the negligence of a 
fellow servant, did not present his views as fully as he 
otherwise would have done. But we are surprised that the 
learned counsel did not discover from the opinion filed, that 
we stated that and all his other points, and referred to his 
full brief and stated that we had fully considered them; 
and that, conceding for the sake of the argument, all his 
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positions to be in his favor, yet, outside of them all, there 
was this against the defendant, that he had no servant at 
the break in the road whose duty it was to warn the train ; 
that this was negligence which nothing could excuse; and 
upon that ground the defendant was liable. 

The defendant’s counsel now insists that we are mistaken 
in the facts, for that the defendant. did have a servant, the 
section master, whose duty it was to be there and warn the 
train and that he neglected his duty, and that the injury to 
the plaintiff’s intestate was the neglect of the section master, 
a fellow servant of the deceased, for which the master, the 
defendant, 1s not lable. | 

Let us see it we are mistaken. The answer of the defend- 
ant “denies that the intestate of the plaintiff was injured or 
killed by any wrongful act, neglect or default of the defend- 
ant, or of the section. master, * * * or by any wrong- 
ful act or default of any of the servants, agents or employees. 
of the defendant.” After that denial, what matters it that 
the counsel alleges the-contrary. The answer is conclusive 
against the defendant; only the plaintiff can controvert it. 
And when we look to the evidence. it 1s Just as positive—we 
mean the evidence on the part of the defendant. The Gen- 
eral Superintendent testified that, “he did not think the 
section master was to blame after he had investigated the 
case. He kept him on the road afterwards.” And again, 
when asked why he thought he was not to blame, he 
answered that he had been ordered to another place.by the 
road master, “and that one man could not be at two places 
at one time.” And again he said that if he had not been 
ordered away to another part of the road, still his duty re- 
quired that he should have been at another part of the road, 
some ten miles distant. Now, it is not pretended that. it was 
aliybody’s duty except the section master’s to be at the place 
of accident and give the warning ; and it is expressly proved. 
by the defendant that he had been ordered some ten miles. 
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away, and that it would have been his duty to be away, if he» 
had not been ordered; and therefore it was not his duty or 

within his power to be ‘at the place of the accident. Who 
ought to know whether he was to blame better than the 

General Superintendent? He says he was not to blame, and 

he keeps him in service. In what a dilemma does the coun- 

sel place his client! If it was the duty of the section master 
to be at the break and give the warning, and he neglected 

his duty and allowed an excursion train full of human beings 
to pitch into a gorge and cripple and kill, and the defendant 

kept him employed after he knew of his negligence, it makes 

the defendant a monster nuisance which ought to be abated. 
by the force of public indignation. 

It is not alleged or proved, that it was the duty of the sec- 
tion master to go over the whole of his section after every 
storm and before a train passes, It is simply said that it is 
his duty to go over his section after every storm, but how 
long after, isnot said. The General Superintendent says ex- 
pressly, it was not his duty to have gone over it before this: 
train passed, although ten hours had elapsed, and that he 
was not to blame for not having done it. And just here is 
where we said in our opinion, at last term, the defendant’s. 
liability comes in. He thinks it enough to have a section 
master and hands enough to keep the road in order, taking 
his time for it. We say that there must be servants enough, 
not only for ordinary, but for extraordinary occasions, and 
that after every storm threatening the road, every foot of it 
must be examined before a train passes, and that it will not 
do to say that “one man cannot be in two places at one, 
time,” but there must be a man for every place, as need may 
be. Here, there was no servant at the place of danger and 
no one whose duty it was to be there. Upon this single 
ground we put our decision at last term and we see no reason. 
to change it. 

It is proper that I should say, that I did not at the last: 
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"term, as the defendant’s counsel supposes, overlook his points 
or his authorities, I never do that. I examined carefully 
Ponton’s case in 6 Jones Rep., the first case in our Court, and 
the English cases there cited. I also examined the Massa- 
chusetts case, and other American cases; and since the last 
argument I have still further examined later English and 
American cases; and I think it may be regarded as settled, 

First. A master may be liable to a servant for injuries re- 
ceived in his service from the negligence of the master. 

Second. A master is liable to a servant for injuries re- 
ceived from the negligence of a fellow servant, if the master 
was negligent in selecting a bad one. 

Third. He is also liable where he negligently selects bad 
machinery, tools, &c. 

Fourth. The master is not liable to a servant for injuries 
received from the negligence of a fellow servant in the same 
employment, Who is a fellow servant, and what is the same 
employment, are often questions of difficulty, and depend upon 
the circumstances of each case. 

The decision at the last term will stand, and the defend- 
ant will pay the cost of the rehearing. 


PER CURIAM. Judgment accordingly. 


JANUARY TERM, 1877. 9 


NANCE v. C. C. RAILWAY Co. 


JOSEPH J. NANCE v. THE CAROLINA CENTRAL RAILWAY 
| ‘COMPANY. 


Jurisdiction -- Justice of the Peace. 


Justices of the Peace have no jurisdiction of actions founded in tort. 

(Ch, 16, § 10, Bat. Rev. is improvidently brought forward from the Revised 
Code.) 

(Bullinger v. Marshall, 70 N, C. 520; and Heptinstall v. Rue, 75 N. C. 78, 
cited and approved.) 


Crvin Action brought in a Justice’s Court in the county 
of BuapEn, in which the plaintiff recovered of defendant 
company, the value of a cow which was killed by an em- 
ployee of the company, while running an engine and cars on its 
road. The defendant appealed to the Supetior Court of said 
county and the judgment of the Justice was affirmed at 
Chambers, on September 8th, 1875, by McKoy, J. 

From the judgment of His Honor, the defendant appealed. 
to the Supreme Court. 


Messrs. Lyon §& Lyon, and T. H. Sttton, for the plaintiff. 
Mr. W. F. French, for the defendant. 


Bynum, J. There was some dispute between the counsel, 
whether a supplemental statement at the foot of the case as_ 
stated and signed by the counsel for plaintiff and defendant, 
was a part of the case for this Court. The supplemental 
statement is not signed by either counsel and, therefore, un- 
less it had been agreed to be a part of the case,. we can de- 
cide the case only on the signed statement and the record. 

The action was instituted, doubtless, under the Rev. Code, 
ch. 17, § 7, which was improvidently brought forward in 
Bat. Rev. ch. 16, § 10; as the existing law, and thus misled 
the plaintiff. But,-by the Const., Art. IV. § 33,'Justices of 
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the Peace are excluded from all jurisdiction of actions 
founded in tort. This action belonging to that class, the 
Justice had no jurisdiction. Bullinger v. Marshall, 70 N. C. 
520; Heptinstall v. Rue, 75 N.C. 78. It can be a matter of 
little consequence to the plaintiff, whether the appeal is dis- 
missed for want of a case stated in due time, as is insisted 
upon by him, or whether the judgment is reversed upon the 
question of jurisdiction, as is insisted upon by.the defendant. 
If not appealed from, even the judgment of the Justice was 
still a nullity and could not have been enforced against the. 
defendant. 
There is error. 


PER CuRIAM. Venire de novo. 


STATE v. A. H. A. BELK, 
Peace Officer — Assault on-— Violation of Town Ordinanee. 


1, In an indictment charging a prisoner with an assault on a peace officer, 
the official character of the assailed need not be averred. 

2, The violation of a Town ordinance, even in the presence of a police- 
man, does not necessarily give him a right to arrest the offender. 

3. In such cases, if the policeman is not known to be an officer, resistance 
without the use of excessive violence is justifiable 

(The practice in regard to Special Verdicts discussed and explained by 
‘Mr. Justice Rodman.) 
(State v. Will, 1D. & B., 121; State v. Garrett, 1 Winst. 144; State vy. 

Briggs, 3 Ire., 357; State v. Kirby, 2 Ire., 201; State v. Bryant, 65 N.C., 

327; State v. Stalcup, 2 Ire., 50, cited and approved.) 


InpictMENT, for assault and battery, tried at Fall Term, 
1876, of Unton Superior Court, before Furches J. 
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The indictment was drawn in the usual form and charged 
the defendant with an assault on one Weill. There was 
evidence tending to show that Weill was a policeman in the 
town of Monroe, acting under its corporate authority ; and 
that the defendant was violating the laws of the town at the 
time the difficulty occurred, and resisted the policeman who 
arrested him. 

The Solicitor for the State contended, that any resistance 
on the part of the defendant, would be an assault on the 
officer; but the Court being of a different opinion, inti- 
mated that as the indictment did not set out the office or 
authority of Weill, the defendant and Weill should be put 
on an equal footing. 

Upon this intimation, certain questions were submitted to 
the jury, and upon their findings in reply as in a special ver- 
dict, the substance of which is stated in the opinion, the 
Court gave judgment for the defendant and the Solicitor for 
the State appealed. 


Attorney General, for the State. 
No counsel for defendant. 


Ropman, J. The Judge seems to have thought that, be- 
cause the indictment was in the usual form for an assault 
and battery and did not show that Weill (the person assaulted) 
was a police officer, and that he had arrested the defendant 
by virtue or under color of his office, the Jury were not at 
liberty to consider those facts as bearing on the question of 
the defendant’s guilt. 

In this we think the Judge was mistaken. If there were 
any statute which made an assault ona policeman an offence 
of a different grade from one on an unofficial person, as an 
English statute did in respect to an assault on a privy coun- 
sellor when in the execution of his office (1 East, P. C., ch. 
VII, § 2) or which imposed a greater punishment for such an 
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assault, then, in order to bring the offender within the statute, it 
would be necessary to charge that the person assailed was a 
policeman. But there is no such statute. A Judge might 
consider an assault on a peace officer engaged in discharging 
his lawful duty, as deserving a severer punishment by reason 
of the official character of the assailed, just as he might con- 
sider an assault on a woman or on a feeble man, more heinous 
by reason of their weakness. But in all these cases the cha- 
racter of the offence and the form of the indictment are the 
same. 

This is established by many precedents and there is none 
to the contrary. If an officer is killed in making an arrest, 
the indictment is in the usual form for murder, and does not 
state the official character of the deceased. And go, if the 
party arrested, resists without killing. ‘1 East, P. C., 294, 
ch. 6,§ 2; State v. Will, 1 D. & B., 121; State v. Garrett, 1 
Wine. 144; ; State v. Briggs, 3 Ire., 357. 

It is true that the law applicable to the case of an assault 
upon a constable or other peace officer, while lawfully making 
an arrest, is not the same as that which applies, when the 
party assailed is an unofficial person acting without authority. 
But all the facts presenting the relations between the par- 
ties and calling for an application of the appropriate. prin- 
ciples of law, may be brought out in evidence and submitted 
to the jury under proper instructions from the Court. 

Instead of submitting the case to the jury on the general 
issue of not guilty and with instructions as to the law 
appropriate to the evidence, the Judge submitted certain 
questions to the jury and these, with their findings in reply, 
are regarded by the Judge and sent up to us, as a special 
verdict. 

We think this practice is one not to be advised in criminal 
case3. It will be found inconvenient and moreover, it tends 
to impair the undoubted right of juries to find general ver- 
dicts, or at least to discourage its exercise. 
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A special verdict is properly in the form of a statement 
of facts, with a conclusion leaving it to the Court, to enter a 
verdict of guilty or not guilty, according to its judgment on 
the law. The answers of the Jury in this case when put in 
that form would read thus, “ Weill was a policeman in the 
town of Monroe. He arrested the defendant for violating 
an ordinance of the town and struck the defendant with a 
stick or other weapon. Afterwards the defendart violently 
shoved Weill.” This is all that is found. . 

Upon this special verdict the Solicitor for the State moved 
the Judge for judgment against the defendant, which the 
Judge refused to give and ordered the defendant to be dis- 
charged, without however entering a verdict of acquittal, as 
in his view of the case he should have done, in order to 
protect the defendant from a second prosecution. From this 
order of discharge the Solicitor appealed to this Court, 

Upon this scanty and evidently imperfect statement of 
the facts of the occurrence in the supposed special verdict, 
we are required to determine on the guilt of the defendant. 

It is familiar law, that nothing can be added to a special 
verdict by inference. If it omits to set forth any fact essen- 
tial to constitute the offence charged, 1t is defective and the 
defendant must be held acquitted. In like manner if it 
shows a defence, the defendant must be acquitted. 

In considering this special verdict, 1t 1s seen to omit to 
find that the assault was committed in Union county and in 
the town to which the policeman’s jurisdiction was limited. 
We pass this over, however, as the objection was not made. 

No fact is stated from which it appears that the police- 
man had authority to arrest the defendant. A peace officer 
may arrest without warrant upon suspicion of felony and for 
a breach of the peace committed in his presence. And Mr. 
Chitty adds, “for some other misdemeanors.” But these 
others we conceive are only those which some statute gives 


14 IN THE SUPREME COURT. 


ee ee 


STATE v. BELK. 


2 ne eR 0 ee ie rn I er 
er 


a right to arrest for without warrant. 1 Chit. Cr. Law, 20, 
Bat. Rev. ch. 33, §§ 1-3. 

The violation of a town ordinance, even in the presence of 
a policeman, does not necessarily give him a right to arrest 
the offender; and it does not appear here that the violation 
of the ordinance was in the officer’s presence. Jt may have 
been long before the arrest. 

It is true that if a person lawfully arrested, resists with 
violence to the officer, he is guilty of an assault, if he knows 
or is notified, that the officer is one. State v. Kirby, 2 Tre., 
201; State v. Bryant, 65 N. C., 827. 

3ut if the officer has no authority to make the arrest, or 
having the authority, is not known to be an officer and does 
not in some way notify the party that he is an officer ard 
has authority, the party arrested may lawfully resist the 
arrest as if it were made by a private person. 1 East. P.C, 
pp. 309, 812, 314, State v. Kirby and State v. Bryant, ante. 

In this case the policeman was not known to be an officer 
and did not notify the defendant that he was one. If, there- 
fore, the defendant had resisted the arrest without the use of 
excessive Violence, he would have been justified. But he 
did not resist and committed no assault, until after (how 
long after does not appear) the policeman had struck him 
with a stick or other weapon. 

An officer who is resisted in making an arrest which he is 
authorized to make, is justified in usmg the force necessary 
to prevent an escape and to defend himself or others from 
injury, and for this purpose, he may tie the party or im- 
prison him until the heat of his passion is over. 1 Chit. Cr. 
Law 34, 2 Hale P. C., 76-717; State v. Staleup, 2 Tre., 50; 
State v. Bryant, 65 N. C., 327. 

But if there 1s no attempt to escape and no forcible resist- 
ance, it is an excess of authority and a criminal offence, 
which may well be called an outrage, in the officer to inflict 
any blow or other violence upon his prisoner. The prisoner 
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is justified in using any force, not excessive, in defending 
himself from such an unauthorized assault. 

We must understand the verdict as stating that the violent 
“shove” which the defendant in this case gave the officer, 
was in defence against the officer with the stick, and in that 
case it was justified. 

We concur with the Judge that upon the facts found, the 
defendant was entitled toa judgment of acquittal and to 
his discharge. | 

There is no error except in omitting to enter a judgment 
of acquittal. Let this opinion be certified in order that it 
may be proceeded in according to lew. 


Per Curiam. Judgment accordingly. 


STATE v. ALFRED WHITE. 
Jurisdiction -~- Town Ordinances -- By whom executed. 


1, The Superior Court has no original jurisdiction to try indictments for 
violation of town ordinances, and the Act of 1871, Chapter 195, does 
not confer jurisdictior. 


2. Town authoritics have the power to exccute the police laws adopted 
for the government thereof. . 


(State v. Threadgill at this Term, and State v. Brookshank, 6 Ire., 43, 
cited and approved.) 


InpictmMent for misdemeanor tried at Spring Term, 1876, 
of Haxtrax Superior Court, before Watts, J. 

The defendant was charged with selling spirtuous hquors 
on Sunday, in the town of Scotland Neck, in violation of an 
ordinance of said town. On the trial in the Court below, 
the defendant moved to quash the bill of indictment for 
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want of jurisdiction, which motion was allowed, and the 
State appealed. 


Attorney General, for the State. 
Mr. Thos. N. Hill, for the defendant. 


Byxum, J. This case is governed by the Stufe v. Thread- 
gill, decided at this term of the Court. It is there held, that 
the Superior Court has no original jurisdiction to indict for 
the violation of town ordinances, but that the town only, 
through its proper officers and machinery of government. 
must execute its own police laws. 

The indictment here is based upon a misconstruction of 
the Act of 1871, eh. 1935. That Act consists of but two sec- 
tions. The first section gives to the chief officers of cities 
and towns the jurisdiction and powers of Justices of the 
Veace, over crimes committed within their corporations. The 
second section makes any violation of any ordinance of such 
cities and towns, a misdemeanor, “subject to the provisions 
of this Act,” What provisions? The only provisions are 
in the first section, which do no more than confer the jurts- 
diction ot Justices of the Peace upon the chief officers of 
cities and towns. Manifestlv then, the purpose of the second 
section of the Act, if it has any meaning at all, was to give 
to Mayors, &c, final jurisdiction to hear and determine as 
misdemeanors, all violations of town ordinances where the 
offence and its punishment are cognizable by a Justice of the 
Peace. However that may be, most clearly no jurisdiction 
is conferred expressly or by fair implication, upon the Su- 
perior Courts. The Act itself creates no new offence. 
Selling spirituous liquors on the Sabbath, for which the de- 
fendant is indicted, is not an indictable offence either at 
common law or by statute, State v. Brookshank, 6 Ired., 78. 

No error. This will be certified. 


Per CURIAM. Judgment affirmed. 
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STATE v. JOHN H. THREADGILL, 
Jurisdiction -- Violation of Municipal Laws. 


1. in an indictment for misdemeanor for violating a town ordinance, which 
affixes a penalty of ten dollars fine or ten days imprisonment; Held, 
that the Superior Court has no jurisdiction. 

9. An amended town charter of 1874, which recites that there was a char- 
ter of 1825, is no evidence of the powers granted in the first charter. 


(Town of Washington v. Hammond, at this term.) 


InpiIctMENT for misdemeanor under ch. 111, § 31, Battle’s 
Revisal, tried at Fall Term, 1875, of Anson Superior Court, 
before Buxton, J. 

The indictment charged defendant with selling spirituous 
liquors, in violation of an ordinance of the town of Wades- 
boro. The facts, necessary to an understanding of the case, 
are sufficiently stated in the opinion of this Court. 

Verdict and judgment against the defendant ; from which 


he appealed. 


Attorney General, for the State. 
Messrs. Dargan & Pemberton, for defendant. 


Bynum, J. The defendant is indicted in the Superior 
Court for the violation of an ordinance of the town of 
Wadesboro. The defendant insists that the Court has no 
jurisdiction of the offence charged, and that His Honor erred 
in his instructions to the jury. 

I. The jurisdiction. The ordinance was passed in May, 
1878, and prohibits the sale of spirituous liquors within the 
town in the quantity of a quart or less, without the license 
of the Mayor and the payment of twenty-five dollars, under 
a penalty of ten dollars or ten days imprisonment. The 
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State claims that the violation of this by-law is indictable: 
in the Superior Courts by virtue of Bat. Rev., ch. 111, § 31,. 
which section is thus worded: ‘“ Any person or persons vio-- 
lating any ordinance of any city or town of this State, shall 
be deemed guilty of a misdemeanor, and shall be subject to. 
the provisions of this chapter.” 

Whether the Legislature meant by this act to confer upon. 
the municipal corporations which created the offences, the 
jurisdiction to try the offenders, or upon the Superior Courts,,. 
is a question admitting of no doubt. The penalty for violat~ 
ing the ordinance is fixed within the limits of the Justice’s. 
jurisdiction, and by consequence the jurisdiction of the Su- 
perior Courts is expressly excluded by the Constitution, 
Art. IV. §$ 33-15. But it is insisted by the State, and 
His Honor so held the law to be, that, when the Statute de- 
clared the violation of a town ordinance to be a misdemeanor,. 
without limiting the punishment within a Justices jurisdic-. 
tion, that the punishment of the offence was at the discre- 
tion of the Court, and the Superior Court therefore had ex- 
clusive jurisdiction. If this be so, it was superflous in the 
town to aftix a penalty to the violation of the ordinance. 
The corporation has no jurisdiction and therefore cannot en- 
force it, and the Superior Court, because it has jurisdiction, 
eannot notice it! The jurisdiction cannot be concurrent, be- 
cause they have not the same power of punishment. A plain: 
principle governs the case. It is this: municipal laws must: 
be executed by the municipality itself, unless some statute 
provides expressly otherwise. This is a limitation which 
rests upon municipal powers. The Legislature, in conferring: 
corporate powers, have selected the depository of the powers: 
which they intended should be exercised and, in doing s0,, 
have by implication prohibited its exercise by any other 
agency; Cooley, Const. Lim. 205. It would be manifestly un- 
just, to impose on the State and County the expense of adminis- 
tering the by-laws of corporations, enaeted by themselves for 
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their own benefit, as distinct from that of the community at 
large. 

II. The evidence. The defendant denied the existence of. 
the corporation, or if it existed, he denied that there was 
conferred upon it the power to enact the ordinance in ques- 
tion. The ordinance was passed in May, 1873. The State 
was unable to produce the original town charter, but to 
establish its existence, offered in evidence what purported to 
be an amended charter of the town, ratified in 1874, and 
subsequent to the ordinance. This amended charter recites 
that the original charter was granted in 1825. Admitting 
that this was evidence of the existence of a charter, prior to 
the ordinance, it was not evidence, as His Honor held it to 
be, of the power contained in the lost charter to make this 
ordinance. Municipal corporations ean exercise no powers 
but such as are expressly conferred, or ‘are essential to the 
declared purposes of the corporation. Dillon on Mun. 
Corp. § 55. 

The State having failed to show that the original act of 
incorporation authorized the enactment of this ordinance, 
failed to make out the case, and [lis Honor should have so 
instructed the jury. The Legislature never intended to 
make the violation of a void ordinance, an indictable misde- 
meanor, 

Other points were presented, but it 1s unnecessary to re- 
view them. See Zown of Washington v. Hammond, decided 
at this term. There is error. 


PER CURIAM. Venire de novo. 
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STATE v., ALLEN CARTER. 
Indictment--Murder. 


Words, however grievous, are not sufficient provocation to reduce the 
crime of murder to manslaughter. 


State v. Tackett, 1 Wawks, 210; Sta’e v, Hill, 4 PD. & B. 491; State vy. 
Barfield, 8 Tre. 344, and State v. Howe'l, 9 Tre. 485, cited and approved. 


This was an [npicrMENT against Allen Carter for the mur- 
der of Bushrod W. Lilly, removed from Stanly county, and 
tried before Furches, J., at Fall Term, 1876, of Rrcumonp 
superior Court. 

The State proved, among other things, that about three 
months before the homicide, the prisoner said, in the ab- 
sence of the deceased, that he would kill him for talking 
about him; that on the occasion of the homicide, the pri- 
soner came to the house of the deceased, and after the usual 
salutations, said, “I understand you accuse my boys of kill- 
ing a hog.” The deceased replied that he did, and * gave 
his reasons.” Thereupon prisoner stated that if he thought 
the deceased believed it, he would kill him and raised his 
gun and shot at him. The deceased then remarked, “ Your 
gun had no load in it,” when the prisoner drew his bowie 
knife, which resembled those “ the soldiers had made at the 
commencement of the war—home-made,” and ran towards 
the deceased, who retreated. The prisoner pursued him and > 
eaught, stabbed and killed him. The State also proved that 
there was a bullet hole in the door of a barn, near which the 
deceased was standing, when the gun was fired at him. The 
«lefendant introduced no testimony. 

In the argument, the prisoner’s counsel insisted, “that he 
had legal provocation to commit the act, and therefore should 
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be acquitted entirely, and that, at most, it could not be more 
than manslaughter.” 

The State took the position that there was no legal provo- 
cation and that the crime was murder, and so asked the Court 
to charge. 

His Honor then charged the jury as follows: “ It is for you 
to determine whether the prisoner killed B. W. Lilly or 
not; and if he did, in what manner and under what eir- 
cumstances, so as to enable you to determine whether he is 
guilty or not, and if guilty, of what offence. To determine 
that, you will find the facts from the evidence, and apply 
them to the law as given you by the Court. That if it ap- 
peared from the evidence that the prisoner killed Lilly with 
a deadly weapon, and nothing further appearing, the law 
would presume malice and he would be guilty of murder. 
That when such killing was shown, it then devolved upon 
the prisoner to show the facts and circumstances to excuse 
him for such killing, or to mitigate or reduce it to man- 
slaughter; unless such facts and circumstances of excuse or 
mitigation appeared from the testimony introduced by the 
State. That if the description of the knife, used by the pri- 
soner in committing the homicide, was true, it was a deadly 
weapon. | 

Therefore to excuse the prisoner for such killing and en- 
title him to a verdict of not guilty, 1f must appear that he 
did it in self-defence and to prevent the deceased from kill- 
ing him, or from doing him some great bodily harm. To 
extenuate and reduce it to manslaughter, it must appear that 
the prisoner and the deceased were in an afftray, or that the 
deceased had committed an assault. upon the prisoner, before 
he inflicted the mortal wound upon the deceased ; that words 
alone, however grievous, would not excuse, nor would they 
extenuate and reduce the crime to manslaughter. That if 
the testimony of the two Lillys, the only witnesses of the 
transaction, was a true photograph of the transaction, it was 
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acase of murder. Though, the jury are the triers of the 
facts, and in doing this, they should not only take into con- 
sideration what the witnesses said, but their characters, their 
demeanor upon the stand, their opportunity to know the 
truth of what they said, and their ability to understand and 
remember them correctly; and that they must be satisfied - 
of the prisoner’s guilt beyond a reasonable doubt.” 

The prisoner’s exceptions to the charge are sufficiently 
stated in the opinion of this Court. 

Verdict of guilty. Rule for new trial, rule discharged. 
Motion in arrest, overruled. Judgment. Appeal by defen- 
dant. 


Attorney General for the State. 
No counsel for defendant. 


Reape, J. There was evidence tending to show, that the 
deceased had, a considerable time before the homicide, been 
talking about the sons of the prisoner; charging that they 
killed a hog, (whether it amounted to a charge of larceny 
dloes not appear,) and that the prisoner, in the absence of the 
deceased, had said that he would kill him if he did not quit 
talking about it. If that testimony was true, then there 
was express malice ; and it would be a clear case of murder. 
But leave out that feature of the case, and then the facts 
are, that the prisoner went near the house of the deceased 
and asked the deceased, whether he had said that his sons 
had killed the hog? And upon the deceased admitting 
that he had, the prisoner shot at him with his gun. Fail- . 
ing to hit him, the prisoner ran at him and after him, (the 
deceased fleeing,) until he caught him and stabbed him sev- 
eral times with a knife, and killed him. The only provoca- 
tion given the prisoner was the admission of the deceased, 
that he.had said, that the prisoner’s sons had killed the hog. 
The only question necessary to consider is, whether that 
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provocation was sufficient to mitigate the homicide to man- 
slaughter ? 

1. The ruleis, that words are not, but blows are, a sufticient 
provocation to lessen the crime of homicide to manslaughter, 
State v. Tackett, 1 Wlawks 210. State v. Hill, 4 Dev. & Bat. 
491. State v. Barfield, 8 Ire. 344. State v. Howell, 9 Ire, 485. 
His Honor held that the provocation did not mitigate the 
killing to manslaugter. And in this he is sustained by all 
of the authorities. 

2. The prisoner objected that His Honor did not advert 
to the distinction “between those weapons which are gener- 
ally used as means of offence, without any positive deadly 
purpose and those always used with an intent to kill.” 
Whatever force there may be in that distinction, it is not in 
favor of the prisoner, but 1s against him; for the weapons 
which he used were, first a loaded gun which he discharged 
at the deceased, and secondly, a home-made bowie-knife, 
such as the soldiers had made when they were going to the 
war. The peculiar office of both of these weapons is to Aill. 

8. Again the prisoner objected, that His Honor did not 
advert to the exception to the rule, that malice is implied 
from the use of a deadly weapon, “involved in the manner 
in which the weapon is used and the blow given.” 

There is nothing in such exception in favor of the prison- 
er; for the manner of using the gun was, to discharge it at 
the deceased in carrying distance; and the manner of using 
the knife was, to strike with all his force, stabbing the 
deceased repeatedly and one time driving the knife clear 
through the body. | 

There is no error in .the record to sustain the motion in 
arrest of judgment. 

There is no error, .This wlll be certified &c. 


Per Curiam. Judgment affirmed. 


24 IN THE SUPREME COURT. 


——. 


THREADGILL v. MCLENDON. 


ere re 


— 


a cn Nr ti i er 


STEPHEN H. THREADGILL_v. JOHN J. MCLENDON. 


Contract -- Agricultural Supplies -- Promise to pay debt of another. 


1. Where A furnished supplies to a cropper of B, upon a promise by B, to 
pay for the same, and afterwards B took into his possession cotton be- 
longing to the cropper and sufficient to pay A’s account, and thereafter 
promised to pay the same; Held, that Bis Hable to A upon the latter 
promise. 

9, In such case the latter promise was not made by B as surety for the 
cropper, but for himself, because the fund out of which the debt was to. 
be paid was in his hand. 

(Stanley v. Hendricks 13 Ire. 86; Hall y. Robinson, 8 Ire. 56, and Draug- 
han vy. Bunting, 9 Ire. 10, cited, distinguished and approved. 


CiviL Action, tried at Fall Term, 1876, of Anson Superior 
Court, before Furches, J. 

The action was commenced before a Justice of the Peace, 
and brought by appeal to the Superior Court. 

The plaintiff declared upon a store account of $56.09, 
which was charged to the defendant, and $100, which was 
charged to one Treadaway who was a cropper of the defend- 
ant. The debt was contracted for supplies and fertilizers. 
It was admitted that the goods charged in both bills were 
received by Treadaway. 

There was evidence tending to show, that defendant di- 
rected plaintiff to let Treadaway have such goods as he 
wanted, and he would see that plaintiff was paid for them ; 
and that the plaintiff by reason of this, let Treadaway have 
eredit at his store; that the defendant, with the consent of 
Treadaway, took into his possession a quantity of cotton be- 
longing to said Treadaway, for the purpose of selling the 
same, and paying the plaintiff’s account; that after he had 
so received the cotton, he again promised to pay the plain- 
tiff; that the defendant by virtue of a written agreement, 
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had furnished his cropper with provisions, to an amount 
greater than the cropper’s part of the crop was worth, and 
took the cotton to re-imburse himself. There was other 
conflicting testimony introduced by both parties. 

His Honor charged the jury, that in considering the evi- 
dence as tothe account of $56.09 for fertilizers, if they 
should find that plaintiff sold to defendant, and delivered 
the fertilizers to the defendant or Treadaway as his 
agent, the plaintiff was entitled to recover. And in 
considering the other account, if they should find that the 
defendant received cotton enough to pay himself, and to 
leave a balance, and that having so received the cotton, 
promised the plaintiff to pay Treadaway’s account, the 
plaintiff would be entitled to recover, to an amount suffici- 
ent to pay said account ; otherwise the defendant would not 
be liable. 

The jury rendered a verdict in favor of the plaintiff for 
$151.95 and interest. Rule for a new trial. Rule discharg- 
ed. Judgment. Appeal by the defendant. 

Messrs. Battle and Mordecai, for the plaintiff, cited, 
Watkons v. Perkins, 1 Ld. Raymond 222; 3 Par. Con. 21, 
note (o) and Ibid 25-27 ; Stanly v. Hendricks, 18 Ire. 86, latter 
part of opinion. | 

Messrs, Platt D. Walker and J. WV. Staples for the defend- 
ant, cited Draughan v. Bunting, 9 Ire. 10; Chitty on 
Contracts, 10th Amer. Ed. p. 555, et seq ; Stanly v. Hendricks, . 
18 Ire. 86; Hicks v. Critcher, Phil. Law 353; Haughton v 
Newberry, 69 N. C. 456, and Thomas v. Campbell, 74 N. G 


787. 


Pearson C. J. The facts in the case do not put the de- 
fendant in a very favorable light. The defendant had a lien 
on the crop and was bound to furnish his cropper with nec- 
essary supplies. To induce the plaintiff to furnish his crop- 
per with the goods necessary to enable him to carry on the 
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farming operations, the defendant promises the plaintiff, 
that if he would furnish the goods, he would see that they 
were paid for. Accordingly, the plaintiff let the defend- 
-ant’s cropper have the goods. At the end of the year, de- 
fendant took into his possession the cotton made by his 
cropper, which was more than enough to pay the account of 
defendant for the provisions he had let his cropper have 
aud also the plaintiff’s account for the goods he had furnish- 
ed. Thereupon the defendant promised that he would pay 
the plaintiff, but afterwards on the pretext that the cotton 
‘was not enough to pay his own account and that of the 
plaintiff also, which pretext the jury find to be untrue, he 
refuses to pay the plaintiff, and as a defence to the action, 
relies upon a statute passed to prevent fraud. 

His Honor, it may be, attached more importance to the 
fact—that the guano was charged on the books of the plain- 
tiff to the defendant, and the goods furnished were charged 
‘to the cropper—than it deserved ; that considering the fact, 
that the defendant was bound to furnish his cropper with 
~ necessary supplies and had a lien upon the crop, it ought to 
have been left to the jury, to say, whether the credit was 
not in the first instance given to the defendant and the 
entries on the book made simply to discriminate, what was 
for farm purposes, and what, for the personal use of the crop- 
per and his family. 

Assuming however, that the defendant was merely the 
surety of his cropper, and that the original promise fell 
within the operation of the statute of frauds, we concur fully 
with Jiis Honor in the conclusion, that the defendant was 
bound by his direct promise to pay, after he had taken the 
cotton crop into possession, and had in his hands the means, 
out of which to pay the plaintiff's account—cotton being a 
cash article and convertible at pleasure into money. 

The purpose of the statute, was to protect sureties, by re- 
quiring the promise to be in writing asa guaranty of its 
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being well considered ; and it is settled, that a new consid 
eration does not take the promise out of the operation of the 
statute, Stanly v. Hendricks, 13 Ire. 86. But it 1s also set- 
tled, that when the surety receives money out of which it 
is his duty to pay the debt, although his first promise can- 
not be inferred, the receipt of the money raises another 
promise by implication, upon which he is lable to an action 
“for money paid to his use,” as in Hall v. Robinson, 8 Ire. 
56; or for money “had and received for the use of the plain- 
tiff,” as in Draughan v. Bunting, 9 Ire. 10. 

An attempt was made to distinguish our case, on the 
ground, that defendant had received cotton and not money. 
Two replies may be made; cotton being a cash article, after 
a reasonable time, the defendant in furtherance of justice, 
will be presumed to have converted it into money ; but the 
more conclusive reply is: this action is not brought upon 
an implied promise, as in the cases cited, but is brought up- 
on a direct express promise to pay the plaintiff the amount of 
his account. This promise the defendant makes, not as the 
surety of his cropper, but for himself, by reason of his hav- 
ing in his hands, the fund out of which it ought in justice 
to be paid. So it is stronger than the two cases referred to. 

No error. 


Per Curiam. Judgment affirmed. 
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JOHN C. HEYER v. NED BEATTY. 
Sufficiency of Answer--Proceeding under Landlord and Tenant Act. 


1. An answer which sets out ‘‘that no allegation of the complait is true’’ 
is insutficient. It is necessary that the defendant shall separately an- 
swer each allegation of the complaint, by a general denial either of the 
whole allezation (not the whole complaint) or by a specific denial of 
some selected and specific part of the allegation. 

2. In a procecding beforea Justice ofthe Peace under the Landlord and 
Tenant Act, (Laws 1868-69, ch. 156,) a defendant who does not 
deny having entered as the tenant of the plaintiff, is estopped 
from setting up a superior title existing at the date of the lease or 
subsequently acquired from a third person. 

(Calloway v. Hamby, 65 N C. 681; Turner v Lowe, 66 N. C. 418; 
Flack vy. Dawson, 69 N. C. 42; Abbott v. Cromartie, 72 N. C. 292 
and Forsythe v Bullock, 74 N. C. 135, cited, distinguished and ap- 
proved. ) 


Motron to dismiss the action, heard before Henry, J. at a 
special term of the Superior Court of New Hanover county, 
December, 1875. 

This was a proceeding under the act of 1868-’69, ch. 
156, commonly known as the “Landlord and Tenant Act” 
before a Justice of the Peace. The'plaintiff made oath that 
the defendant entered into the premises of a certain lot in 
Wilmington as the tenant of the plaintiff, thatthe term of 
the defendant had expired, that plaintiff had demanded pos- 
session of the premises, which defendant had refused and 
continued to hold over. 

The defendant answered, Ist. That no allegation of the 
complaint is true. 2nd. That the plaintiff ought not to 
have or maintain his action against the defendant because 
the premises, mentioned in the complaint, at the time when 
the rent for which said action is brought, is alleged to be 
due, were and are now the land and freehold of the defendant ; 
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nor was the plaintiff then nor is he now entitled to the pos- 
session thereof. And the defendant farther answers that 
the title to the said premises was at the time aforesaid and 
is now in the said defendant and will come in question on — 
the trial of this action. Upon the trial before the Justice 
the defendant demanded a jury, who returned for their ver- 
dict, “that the defendant was not the tenant of the plaintiff, 
whereupon the Justice dismissed the proceedings and the 
plaintiff appealed to the Superior Court. In that Court the 
defendant moved to dismiss the action for want of une 
tion in the Justice’s Court. 
Motion allowed. Appeal by plaintiff. 


Messrs. W. S. §& D. J. Devane, for plaintiff. 
Messrs. A. T. & J. London and Bushee & Busbee, for defen- 
dant. 


Ropman, J. (After stating the facts as above.) 

If the Justice had no jurisdiction, the action was properly 
dismissed, because the appellate Court should have given 
such judgment as the Court below should have given. 

The ground on which it is argued that the Justice had no 
jurisdiction, is, that the title to the land was put in contro- 
versy by the pleadings. 

By Art. IV. § 38, of the Constitution, a Justice at the date 
of these proceedings had jurisdiction only of actions, “wherein 
the title to real estate shall not be in controversy.” 

To the same effect is sec. 14, of ch. 638, Bat. Rev. Section 
16, of said chapter, is as follows: “In every action brought 
in a Court of a Justice of the Peace, where the title to real 
estate comes in controversy, the defendant may, either with 
or without other matter of defence, set forth in his answer, 
any matter showing that such title will come in question.” 
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Section 17: If it appears on the trial that the title to real 
estate is in controversy, the Justice shall dismiss the action 
and render judgment against the plaintiff for costs. 

By section 24, of the Landlord and Tenant Act, the pro- 
visions of the above cited sections are applicable to actions 
under that Act. So that, the only question presented in this 
case is: Was the title to the land put in controversy by the 
pleadings ? | 

This is to be decided on the pleadings alone and of course 
is unaffected by the finding of the jury before the Justice. 

Our Code (§ 100) says, ‘The answer of the defendant 
must contain, Ist. A general or specific dental of each mate- 
rial allegation of the complaint controverted by the defen- 
dant, &e.” 

In Flack v. Dawson, 69 N. ©. 42, the first defence in the 
answer was, “that no allegation in the complaint is true,” 
which is almost in the identical words of the first defence in 
the answer in the present case. The Court held that such a 
mode of denial was insufficient and might be stricken out. 
Mr. Pomeroy, in his valuable work on Remedies, expresses 
a different opinion. On p. 655, § 611, he says: “It is very 
plain that in the former case, (that is when the defendant 
desires to put the whole complaint in issue,) the general 
denial, in its brief and comprehensive form, is as efficacious 
as a particular traverse of each averment separately.” Ie 
considers the general denial, as the substitute under the 
Code, for the plea of the general issue under the former 
system. | 

It may be difficult to define satisfactorily the exact mean- 
ing of the words used in the section of the Code cited and 
we will not attempt it. But we conceive, that one principal 
object of the new system, was to abolish or restrict the use 
of the general issue; to require of plaintitis, as far as it was 
practicable, a statement ot the facts as they were, and not 
according to their legal effect; and thus both to enable and 
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to require defendants to specify the particular facts which 
they intended to controvert. To permit a denial of the facts 

of the complaint en masse, would be to lose this object and to 
allow and extend, at least where the answer is not under oath, 
the abuse of the general issue, which formerly existed. It. 
would seem also to ignore the requirement that the denial 
shall be of each material allegation. This requirement is met 

nominally and in form only, by the form of general denial 

approved by Mr. Pomeroy. The requirement seems to de- 

mand that the defendant should separately answer euch 

material allegation, by a general denial either of the whole 

allegation, (not the whole complaint,) or by a specific denial 

of some selected and specific part of the allegation. 

It is useless, however, to pursue this discussion: Because 
if the form of general denial used by the defendant is proper 
and sufficient, it offers a material issue, and presents a 
defence, full and complete in itself, of which the Justice had 
jurisdiction. And if, as we think, it did not comply with 
the Code and was insufficient in form, the plaintiff might. 
have had it stricken out and, so far as this first defence is 
concerned, have demanded judgment. 

If the defendant was not the tenant of the plaintiff, which 
was the substance of the issue intended to be offered, it was. 
immaterial in the case before the Justice, whether the de- 
fendant owned the land or not. If he was, and had entered 
as the tenant of the plaintiff, or after entry, had become 
such tenant, he was estopped from asserting his title until 
he had restored the possession tothe plaintiff. Abbott v. Cro- 
martie, T2 N. C., 292. 

The matter pleaded in the second defence was therefore 
immaterial and, whether true er not, could not affect the 
judgment. It did not legally put the title in controversy, as. 
it did not offer a material issue. 

If this had been the only defence, it would have been de- 
fective and insufficient, and the plaintiff would have been 
entitled to judgment on the pleadings. 
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The cases of Calloway v. Hamby, 65 N. C., 631, Turner v. 
Lowe, 66 N. C., 418, and Porsythe v. Bullock, 74 N. C. 135, 
are plainly distinguishable from the present. In those cases 
the defendant was technically and at law, the tenant of the 
plaintiff. The defence in each case was, that in equity he 
was not the tenant and had not entered as such, or that the 
landlord had equitably released to him, thus extinguishing 
the tenancy by his own act. In none of those cases, did 
the tenant, while admitting his entry as tenant, attempt to set 
up a superior title against the landlord, existing at the date 
of the lease or acquired from a third party subsequently, as 
the second defence in this case does. 

In Turner v. Lowe, it is said, that the rule forbidding a 
tenant to dispute the title of his landlord is unimpaired. 

We are of opinion that upon the answer, the Justice had 
jurisdiction, and of course the Superior Court had on ap- 
peal, 

It will be seen that in our observations on the first de- 
fence, we have assumed for the sake of the argument, that 
the pleadings before a Justice must be as formal as in a Su- 
perior Court. Ofcourse this is notstrictly true, C. C. P. 
§ 505, Rule 5. As it is evident that the defendant inten- 
ded to deny the tenancy, we think he ought to be allowed 
to amend his first defence, ifthe shall move to do so, by de- 
nying separately and generally, or specifically as he may de- 
aire, each material allegation of the complaint which he in- 
tends to controvert. If he does not amend, his first defence 
may be stricken out, and his second defence may be held in- 
sufficient, and the plaintiff will be entitled to judgment. 

The case is remanded to be proceeded in according to 
this opinion. Plaintiff will recover costs in this Court. 


PER CURIAM. Judgment reversed. 
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TOWN OF WASTIINGTON v. JOHN WH. HAMMOND. 
Jurisdicticn--Conflict of Municipal and State Law. 


1. The Act of the General Assembly, (Laws 1871-772, oy. 195,) establish- 
ing Special Courts In cities and towns, is constitutional 


he 


. The uperior Courts have exciusive jurisdiction of misdemeanors, 
where the punishment is not limited toa fine not exceeding fifty dol- 
Jars, or imprisonment not exceeding one month. | 

3. Municipal ordinances and by-laws must be In i:armony with the gen- 

eral laws of the State, and whenever they come ijn conilict with such 
veneral Jaws. must give way. Therefore, were an act is a criminal 
offence indictable in the Sunerior Courts, an ordinance of a city or 
town, making such act a criminal offence punishable by tine or Impris- 
onment, is void. 

(State v. Thr adgill, at this term, Town of Kdenton v. Wool, 65 N. Ce 

379 and State v. Pender, 66 N. U. 313, cited and approved ) 


CriminaL Action, tried at Fall Term 1876 of BEATPORT 
Superior Court, before Moore, J. 

This was an appeal by the defendant from the judgment 
of the Intendant of Police of the Town of Washington, sen- 
tencing him to jail for violation of an ordinance, of which 
the following isa copy: ‘No. 21, All persons are prohibit- 
ed from injuring or damaging the pumps, bridges or any 
other public property. Any violation of this ordinance 
shall subject the offender to a fine of not more than twenty 
dollars, or imprisonment of not more than one month.” 
The Market House was the property alleged to have been 
injured by defendant. 

The defendant moved to dismiss the action: 1. Because 
the Act of 1871~’72, ch. 195, conferring criminal jurisdic- 
tion upon chief officers of cities and towns, 1s unconstitution- 
al, in that the jurisdiction of Justices of the Peace is exclu- 
sive, 2. Because the said Act delegates power to enact 
eriminal law. 


3 
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Tfis Honor sustained the motion and dismissed the case, 
and held the Act.to be unconstitutional. From this ruling, 
the plaintiff appealed. 


Mr. D. M. Carter, for plaintiff 
Mr Geo. H. Brown, Jr. for defendant. 


Bynum, J. The Constitution provides that the judicial 
power of the State shall be vested in a Court for the trial of 
Impeachments, a Supreme Court, Superior Courts. Courts of 
Justices of the Peace and Special Courts. Art. IV. $4. It 
also declares that the General Assembly shall provide for the 
establishment of Special Courts for the trial of misdemeancrs, 
in cities and towns, where they may be necessary. Art IV. 
819. Here then is an express power to create Special Courts 
for the trial of misdemeanors, in cities and towns, where 
they may be necessary ; and the General Assembly is con- 
stituted the judge of the necessity, and when deemed to be 
necessary, is clothed with the power and duty of creating 
them. Accordingly, the Legislature of 1871-2, by an Act, 
ch. 195, § 1, (see Rat. Rev. ch. 111, § 30,) did exercise the 
‘power by constitutiug the chief officers of all the incorporated 
cities and towns of the State, the officers to hold such Special 
Courts in their respective municipalities, and conferred upon 
them jurisdiction over misdemeanors committed withiu 
their corporations, to-wit: that of Justices of the Peace. 
Under the Constitution, both before and since it has been 
amended, these Special Courts can exercise no civil jurisdic- 
tion at all, and no criminal jurisdiction except over misde- 
meanors. It was not necessary for the Act creating, to 
designate them by name, as Special Courts, if the powers and 
duties imparted to them constituted them such. His Honor, 
therefore, erred in holding that the Act so establishing these 
Courts, is unconstitutional and void. Youwn of EHdenton v. 
Wool ef al. 65 N. C. 279. State v. Pender, 66 N.C. 313. 
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But the question occurs: Has the Intendant of the town 
final jurisdiction in this case? The charge is, that the de- 
fendant wilfully injured the “Market House? of the town, in 
wiolation of “Ordinance No. 21,” declaring the offender liable 
toa fine of twenty dollars or imprisonment of not more than 
a month. The general criminal law of the State, long prior 
tte the ordinance, had made the same act and offence, a mis- 
demeanor. Bat. Rev. ch. 82. §§ 28-29. As under the 
general law, all misdemeanors are punishable by fine and 
imprisonment at the discretion of the Superior Court, so by 
the Constitution, the jurisdiction over such offences apper- 
tains exclusively to the Superior Courts, unless some statute 
has limited the punishment to a fine not exceeding fifty dol- 
lars or imprisonment not exceeding one month, Art. IV. § 
15. (Amended Const. Art. IV. § 25.) We are unaware of 
‘any statute which has so limited the punishment of this of- 
fenee. It does not then fall within the jurisdiction of a Jus- 
tice of the Peace, and by consequence is not within the ju- 
risdiction of the Intendant of the town. The jurisdiction 
of the Superior Courts remains exclusive, unless the next 
position of the prosecution is true. It is next contended, 
however, that “Ordinance No. 21,” creates an offence which 
is made a misdemeanor by statute. Bat. Rev. ch. 3, § 31. 
It is in these words: “Any person violating any ordinance 
of any city or town of this State, shall be guilty of a misde- 
meanor.” It is insisted that the ordinance having pre- 
‘scribed a punishment for the offence, which brings it within 
a Justice’s jurisdiction, the Intendant thereby acquires juris- 
diction. This Court will be slow to aseribe to this 
loose statute, the effect of divesting, by implication 
merely, the original and exclusive jurisdiction of the 
Superior Courts, over the offence charged in this ac- 
tion. Both the ordinance and the general law make 
the same offence a misdemeanor. The offender cannot 
be tried and punished under both laws, for that would be to 
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punish twice for the same offence, and besides, the punish- 
ment by the ordinance is limited, and by the general] law it 
is not limited, so the jurisdictions are not concurrent. But 
the evil would be much greater if they could thus be made 
concurrent. For example, bribery, perjury, counterfeiting, 
cheating by false tokens, &c., are misdemeanors. Suppose 
a town ordinance, declaring these to be misdemeanors, should 
limit their punishment to fifty dollars fine or a month’s 
imprisonment! It would follow, that the Intendant and 
Justices of the Peace would thus gain exclusive original 
jurisdiction, for the Superior Courts have no original juris- 
diction when punishments are thus limited. No such con- 
struction can be given to the statute, which will strip the 
Superior Courts of their jurisdiction and unfix the criminal. 
law, and subject it to the caprices and fickleness of town 
ordinances. 

The true principle is that municipal by-laws and ordin- 
ances must be in harmony with the general laws of the 
State, and whenever they come in conflict with the generat 
laws, the by-laws and ordinances must give way. The ques- 
tion does not arise, in our case, whether the State may not: 
expressly confer upon a municipal corporation the power to- 
pass local laws which shall exclude the general laws of the 
State on particular and enumerated subjects. By-laws andi 
State laws may stand together, if not inconsistent, and pos- 
sibly the same Act may constitute anoffence both against 
the State and municipal law, and both may be punished if 
the by-law is strictly a police regulation only. Cooley om 
Const. Lim. 199. 

In our case, the “Ordinance No, 21” comes in conflict with 
the general law, both as to the offence and the established 
jurisdiction of the Superior Couré, and must go down before: 
it. See State v. Threadgill, at this term. 

It is clear, beyond doubt, that as the Act of 1871-’72, hass 
established Special Courts in cities and towns, as is author- 
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‘ized by the Constitution as it was, and as it is now amend- 
ed, (Art. IV. §. 25) the General Assembly has the power to 
vest in these Courts, original and final jurisdiction over all 
misdemeanors whatever. Whether it would not be a most 
‘beneficial and economical jurisdiction, if extended to the 
Mayors of the principal and most populous cities and towns 
‘of the State, thus relieving the Superior Courts of a mass of 
business, which in some counties has engrossed the whole 
‘time of the regular terms of the Courts and been the subject 
of much complaint, is an inquiry which we cannot pursue. 
Some of the difficulties of construing the present Act, estab- 
lishing these Special Courts, have been necessarily noticed 
jn the course of this opinion. It is loosely worded and fails 
clearly to establish these Courts and to define the extent of 
their jurisdiction and powers and mode of procedure. 

We are of opinion that the Intendant had no jurisdiction. 

There is no error. This will be certified. 


PER CurRrIAM. Judgment affirmed. 
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STATE v. ANDY WINCROFT. 


Indictment -- Burglary -- Challenge to Jurors -- Wife’s Separate: 
Property -- Verdict. 


1. The statutory requirement that atales juror shall be a freeholder, does 
not apply to the original panel. 

2. The finding of the Court below, as to whether a challenged juror has. 

paid his taxes, is final and cannot be reviewed in this Court. 

. The dower or homestead interest of a wife in the real estate of her 

husband is a mere rigkt which may never vest; not an estate ; T here- 

fore, in an indictment for burglary for breaking into A’s house, it is. 
proper to charge that the house is the property of A alone. 

4, While a husband and wife live together, the husband has a special 
property as bailee in the wife’s separate personal estate, which is in 
common use by them. 7 herefore, in an indictment for burglary where 
a certain quilt, proved to have been stolen, was the separate property | 
of A’s wife and was charged in the indictment as the property of A; 
Held, not to be error. 

5. The verdict of a jury must be recorded substantially as rendered. 


(Baker v. Jordan, 73 N. C, 145, cited and approved.) 


oo 


InpictMENT for burglary, tried at Fall Term, 1876, of 
Rogpeson Superior Court, before McKoy, J. 

The material facts in the case together with the causes 
assigned fora new trial and arrest of judgment are suffi- 
ciently stated by Mr. Justice Rodman in delivering the 
opinion of this Court. 

Under the instructions of His Hover in the Court below, 
the jury rendered a verdict of guilty. Judgment. Appeal 
by defendant. 


Attorney General, for the State. 
Mr. W. McL. McKay, for the defendant. 


RopMan, J. The prisoner and one Matthews were indicted 
for burglary. The prisoner was tried separately. The in-- 
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dictment contained two counts; the first for breaking, &c., 
the house of Joseph G. Baxley with intent to steal his goods ; 
the second for breaking, &c., into the house of said Baxley 
with intent to steal, and with actually stealing a bed-quilt 
and certain other articles therein, the property of said 
Joseph. The jury found a general verdict of guilty. 

The prisoner moved for a new trial. We have considered 
with the care due to the importance of the case to the pris- 
oner, every ground assigned by his counsel, either for a new 
trial or in arrest of judgment. We concur with the Judge 
below in his opinion on all of them. Most of the points 
taken for the prisoner are so obviously untenable, that they 
were not pressed in this Court. and we consider any full dis- 
eussion of them useless. 

The grounds assigned for a new trial are briefly these: 

1. That a juror on the original panel was not a freeholder. 

The statute does not make that qualification req:tisite for 
the original panel. It speaks only of tales jurors 

2. A juror was challenged because he had not paid his 
taxes. He swore that he beheved he had, and the Judge 
overruled the challenge. The decision of the Judge upon 
the fact, was final and cannot be reviewed here. 

The prisoner then moved in arrest of judgment, and 
assigned for cause: 

1. That Baxley had a wife, and that the property in the 
house entered, was in him and her jointly or in common, by 
reason of her rights to dower and homestead therein and 
should have been so charged. If there was anything inthis 
at all, it would properly be a ground for a new trial, for a 
variance and failure of proof. Buta wife has no estate in her 
husband’s land during his hfe. Her interest is a mere right 
which may never vest. The wife of Baxley had no prop- 
erty 1n the house and it was properly described as his. 

2. The quilt which was the only article proved to have 
been stolen from the dwelling, was the separate property of 
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the wife, having been owned by herat her marriage. There 
was no evidence that any goods, the property of the husband, 
had been stolen by the defendant. There was therefore a 
variance between the allegation and the proof, which en- 
titled the defendant to an acquittal. If there was an error 
in this respect, it was ground for a new trial, and not. pro- 
perly for an arrest of judgment. We think there was no 
variance, and that the property was well laid in the hus 
band. As the marriage was after 1868, the quilt was the 
separate property of the wife. Onan indictment for burglary 
with the intent to steal the goods of Joseph G. Baxley, the 
intent must be proved as laid. 6 Chit. Cr. L., 948; 1 Dbid. 
213; Whart. Am. Cr. L., $818. But it is also settled, that 
goods in the possession of a bailee, may be laid as his pro- 
perty. Wharton Am. Cr. L., § 1824; 21 Maine, 586; 22 
Ibid, 171; R. & R. 186; 4 C. & P., 391; 8 Texas, 115; 1 
Leach, 356. 

And it is said, if stolen goods are stolen from a thief, the 
goods may be alleged to belong either to the true owner or 
to the first thief. Wharton, §$ 1825; Ward v. The People, 3 
Hall, 896. 

Notwithstanding the wife has a separate general property 
in her goods, yet while husband and wife live together, he 
must be deemed to have a special property as bailee, at 
least in such goods as are in the house and in common use 
by them. They are in his possession and control against 
all the world but his wife, and he might separately maintain 
an action against a trespasser. Her consent to his receiving 
the income and profits of her separate property, and of 
course to its use, is presumed until such consent be revoked. 
Bat. Rev. ch. 69, § 29. Baker v. Jordan, 738 N. C. 145. 
He is the person primarily to defend and protect the pos- 
session, and larceny is a violation of the possession. With- 
out this special property, under the circumstances supposed, 
the husband cannot exercise his acknowledged rights or dis- 
charge his duties. 
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3. For a variance between the day of committing the 
offence alleged in the bill, and that proved. 

It is familiar learning that this variance is immaterial. 

4. That the Clerk recorded the verdict not in the words 
of the jury, but in the form given in a form book. 

While the verdict must be recorded substantially as given, 
it is the duty of the Judge to see it put in proper form. In 
this case the verdict as recorded was read to the Jury and 
assented to as their verdict. 

No error. 


PER CURIAM. Judgment affirmed. 


STATE v. JAMES MATTHEWS. 
Indictment-- Burglary-- Wife's Separate Property. 


While a husband and wife live together, the husband has a special prop- 
erty as bailee in the wife’s separate personal property which is in com- 
monuse by them; Tcrefore, in an indictment for burglary, where cer- 
tain goods alleged to have been stolen, were the separate property of 
A’s wife, and were charged in the indictment as the property of A; 
Held not to be error. 


(State v. Wincroft, ante, cited and approved.) 


InpictMENT for Burglary, tried at Spring Term, 1876, of - 
Rozgson Superior Court, before McKoy, J. 

The bill of indictment charged the defendant and Andy 
Wineroft with breaking and entering into the dwelling 
house of Joseph G. Baxley, with intent to commit a felony. 
The defendants were tried separately, and the facts in this 
case are substantially the same as in the preceding case. 
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Under the charge of the Court below, the jury rendered a 
verdict of guilty. Judgment. Appeal by defendant. 


Attorney General, for the State. 
Mr. W. McL. McKay, for the detendant. 


Ropman, J. The prisoner after conviction moved fora 
new trial for the following reasons: 

1. That the indictment charged the felony to have been 
committed on 1 January, 1875, when the evidence showed 
it to have been committed on 4 December, 1875. | 

It is familiar learning that this variance is immaterial, 

2. That the indictment charged that the house was the 
property of J. G. Baxley, and that the bed-quilt and one 
pair of pants and one shirt were of the goods and chattels of 
said Joseph G. Baxley, when the evidence was that the bed- 
quilt and shirt were the property of his wife,and were her's 
before her marriage in 1875. 

As the evidence is not set out, it 1s impossible to say 
whether it proved the articles to have belonged to the hus- 
band or to the wife. And if the pants were proved to have 
been stolen, and they were the property of the husband, it 
would sustain the indictment. If all the articles had been 
the separate property of the wife, inasmuch as the husband 
and wife were living together in the house, and in the com- 
mon use of the articles, they were properly alleged to be the 
property of the husband. State v. Wincroft, at this term. 

These exceptions are clearly untenable. The exception 
taken to the instructions of the Judge is too general and 
does not specify any error. The Judge gave substantially 
the instructions prayed for. We see no positive error in 
those which he gave, although they appear to us meagre, 
and not likely to have been of much service to the jury. 
We would probably do an injustice to the Judge, if we as- 
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sumed that what is sent up to us, is a full report of his 
charge. 

We have carefully examined the record and see no error 
in it, 

There is no error. Let this opinion be certified. 


PER CURIAM. Judgment affirmed. 


IRVIN BEAMAN vy. CALVIN SIMMONS. 
Executory Contract--Implied Promise. 


Upon the cancellation of an executory contract concerning the sale of 
Jand, the law implies a promise on the part of the bargainor, to repay 
such amounts as may have been paid to him as part of the purchase 
money. 


(McMillan v. Edwards, 75 N. C. 81; Triplett v. Witherspoon, 74 N. 
C. 475, cited and approved.) 


Action for money had and received, tried in a Justice’s 
Court of Wayne County, where judgment was given for 
plaintiff for $113.35. The defendant appealed to the Supe- 
rior Court of said County, and the case was tried at Fall 
Term, 1876, before Seymour, J. 

After the witnesses for plaintiff were examined—the sub- 
stance of whose testimony is stated in the opinion of this 
Court—His Honor intimated an opinion, that plaintiff ac- 
cording to his own showing, was not entitled to recover.. 
Whereupon plaintiff submitted to judgment of nonsuit and. 
appealed. 


Mr. H. R. Kornegay, for plaintiff. 
Messrs. Smith ¢ Strong, for defendant. 
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FarrcLotu, J. The defendant contracted orally, to sell a 
tract of land to the plaintiff, and subsequently agreed that 
one Hicks might come into the trade equally with the plain- 
tiff. On the next day the three parties met together, ard 
the defendant made a conditional deed to Hicks for the 
Jand and the plaintiff paid in cash $100 of the purchase 
price, and he and Hicks gave their notes to the defendant 
for the balance of the purchase money and took possession 
of the land. Subsequently a doubt was suggested, as to the 
validity of defendant’s title, and the parties met and mu- 
tually agreed to cancel the trade; when Hicks gave up his 
deed which was never registered, and the defendant tore off 
his name and gave up their notes, and took possession of the 
land, and agreed to pay the plaintiff back his $100, and some 
amount for taxes which plaintiff had paid at defendant’s re- 
‘quest. 

Upon these facts His Honor was of opinion, that the plain- 
tiff could not recover, but we see no reason why he should 
not. 

The contract was executory, and the mutual agreement to 
cancel it, was as binding as the original contract. No title 
had vested in Hicks except conditionally, because the deed 
was not registered, McMillan v. Hdwards, 75 N. C. 81, Trip- 
lett v. Witherspoon, 74 N. C. 475; and he therefore had a 
right to surrender the deed, which was simply evidence of 
the agreement as it then stood ; and the plaintiff had a right 
to surrender his possession and any equity he may have had ; 
both of these acts being done with consent of the bargainor. 

As soon as these mutual acts were done, the law implied 
4 promise on defendant’s part, to pay to the plaintiff the 
$100 which had been paid by him, and at this point the 
plaintiff had a right to recover. He also had a right to re- 
sover On the express promise of the defendant to pay back 
che money. The mutual promise to cancel, avoiding litiga- 
tion in regard io defendant’s title, the surrender of posses 
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session and the inconvenience to which the plaintiff had 
been subjected, were ample considerations for the express 
promise of the defendant to pay the money to the plain- 
tiff. 

There is error. Let this be certified &c. 


PER CURIAM. Venire de novo. 


JULLA WEST v. R. J. WEST. 
Damages -- Warranty. 


1. ‘he measure of damages in an astion for breach of a covenant for quiet 
enjoyment, is the amount of the purchase money. When nothing is 
paid as the price of the land, the damages are nominal. 

2, Therefore, where A purchased land from B and borrowed part of the 
purchase money from C who took a deed with general warranty from 
B in trust to secure the payment of the sum loaned A; and thereafter 
A paid the same to C and took from hima deed with general war- 
ranty ; and afterwards A is evicted by title paramount and brings an 
action against C for damages. Held that A is entitled to recover only 
nominal damages. 

(Fatrcloth v. Isler, 75 N. (. 551; Williams v. Beeman, 2 Dev., 483; 
Markland v. Crump, 1D. & B. 94, and Grist v. Hodges, 3 Dev. 198, 
cited and approved.) 


Crvit Action, for damages tried at Fall Term, 1876, of 
Rowan Superior Court, before Cloud, J. 

The plaintiff alleged that in October, 1870, she purchased 
a house and lot in Salisbury of the defendant and took from 
him a deed with full covenants of warranty; that afterwards 
one Delane, claiming title thereto, brought an accion and 
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evicted her by title paramount; that by reason thereof she 
was damaged to the amouut of $700. 

The defendant denied that Delane had any title to the 
premises before or since the execution of his deed to plain- 
tiff; and the evidence tended to show that prior to July, 
1869, the plaintiff negotiated with one Henry Cox for the 
purchase of said premises at the price of $700, which was 
paid by plaintiff; that to make up said amount plaintiff 
borrowed $200 of defendant, and it was agreed that Cox 
should execute the deed to defendant to secure the $200, 
and upon payment of the same the defendant should make 
a quit claim deed to plaintiff. On the 10th of October, 1870, 
said sum was paid and a deed executed in pursuance of said 
agreement; that covenants of general warranty were inad- 
vertently inserted in the deed (a printed form being used) 
contrary to an express understanding of the parties; that 
the only object of the defendant was to pass the legal title 
on payment of the money. Under the instructions of the 
Court, the jury rendered a verdict in favor of plaintiff for 
~$700 and interest. 

Rule for new trial. Rule discharged. Judgment. <Ap- 
peal by defendant. 


Mr. J. M. McCorkle, for the plaintiff. 
Mr. W. H Bailey, tor the defendant. 


Pearson, C.J. Let it be granted that the plaintiff was 
evicted by title paramount, still she was not entitled to re- 
cover upon the warranty, or at most she was only entitled 
to nominal damages. Her remedy as assignee of the estate 
was against Cox, to whom she paid the money. 

The evidence tended to show this state of facts: plaintiff 
bought the house and lot from Cox and paid him the price 
$700. To make up this amount she borrowed of the defen- 
dant $200. Cox thereupon makes the deed to the defendant 
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with general warranty, who held the title in trust to secure 
the payment of the $200 and was then to convey to the 
plaintiff. The $200 was paid by the plaintiff, and the 
defendant executed to her a deed for the house and lot. This 
deed contains a general warranty instead of a special war- 
ranty against the acts of the defendant. 

When a mortgagee re-conveys on payment of the money, 
he is only required to make a special warranty. aireloth 
v.dsler, 79 NOs 551, 

The defendant held the title as security for the $200 that 
he had lent the plaintiff to enable her to pay for the land; 
so, when he made the deed to plaintiff, he occupied the rela- 
tion of mortgagee, and was only bound to make a special 
warranty. It is manifest that the insertion of a general 
warranty was outside of what the plaintiff had a night to 
require, and was put there by the ignorance of the drafts- 
man, or probably as is suggested in the answer, because the 
parties used a printed form of deed and did not advert to 
-the distinction. 

Under these circumstances, the defendant had a plain 
equity to have the deed reformed; and it is difficult to con- 
ceive how the plaintiff could have’ the face to attempt to 
hold him liable for a defect 1n the title with which he had 
no concern, he having received no part of the price paid by 
her and being in no wise benefitted by the transaction, save 
perhaps the interest of the money which he had lent to her, 

If the aid of equity be not invoked to reform the deed, 
the plaintiff upon well settled principles, is only entitled to 
recover nominal damage for breach of the covenant of quiet 
enjoyment. Under the old warranty, treated as a covenant 
real, the tenant or vouchee, on writ of warrantia charte in 
ease of eviction by title paramount, recovered “other land of 
equal value.” In analogy to this principle, when the war- 
ranty, (after the action of ejectment took the place of the 
real actions) was treated as a personal covenant of quiet en- 
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joyment sounding in damages, the measure of damages was 
fixed to be the amount of the purchase money ; taking that 
to be the value of the land at the date of the conveyance, 
agreed on by the parties. Williams v. Beeman, 2 Dev., 488; 
Markland v. Crump, 1D. & B., 94; Grist v. Hodges, 3 Dev., 
198. 

Taking this to be the rule; if nothing was paid as the 
price of the land, the damage for breach of covenant of quiet 
enjoyment, would be nominal. 

Suppose a father makes a deed to his son with general 
warranty for a tract of land, setting out “one dollar in hand 
paid,” or setting out that the deed is made for ‘natural 
love,” and the son is evicted by title paramount, the idea 
that the son could recover the value of the land, in an action 
against the father, would be of “the first impression.” 

The son as assignee of the estate to which the covenant 
was annexed, could recover upon the warranty in the deed 
to his father, but he could not in an action against his father 
recover more than nominal damage, even if he could recover 
that ; he had paid nothing to his father for the land. 

In our case, the plaintiff had paid nothing to the deten- 
dant for the land ; the suggestion that she had paid him the 
interest on the $200 lent, is of no weight; upon that idea 
the measure of the plaintiff's damage should be the interest 
on $200. 

We are not called on to decide this point, but it seems to 
us that the interest was not paid as a part of the price, but 
for the use of the $200. 

Error. 


PER CURIAM. Venire de novo. 
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* WILLIAM T. FAIRCLOTH v. S. W. ISLER-and B. M. TSLER. 
Supreme Court -- Orders — Rules. 


1. Where no specific time is designated for compliance with an order of 
this Court. it will always, before any ulterior proceedings are allowed, 
fix a time certain, at or upon which the order shall be obeyed. 


2. It is contrary tothe rules and course of this Court, without a special 
order, to issue a certificate of any opinion or judgment in term time. 


CIVIL ACTION for specific performance of a contract, (see 
75 N. ©, 551,) in which the defendants appeal from an order 
made at Fall Term, 1876, of Wayne Superior Court, by 
Seymour, J. 

The order of [his Honor was made on its appearing that 
plaintiff had deposited in the office of the Clerk, for the use 
of defendants, the purchase money for the premises in suit 5 
and it required the defendants to execute deeds, to be ap- 
approved of by the Clerk, to the plaintiff; and that there- 
upon the Clerk should pay over the purchase money to the 
defendants. When the plaintiff applied for the order to 
compel defendants to deliver the deeds, the defendant 8. W. 
Isler filed an affidavit in regard to certain dates, which are 
sufficiently stated in the opinion of this Court, and insisted 
that the plaintiff had not complied with the judgment of 
the Supreme Court within a reasonable time. Appeal by 
defendants. 


Messrs. Smith & Strong and H. F. Grainger, tor plaintitt. 
Mr. S. W. Isler, for defendants. 


Bynum, J. At the June Term, 1876, this Court moditied 
and aflirmed the judgment of the Court below in this case, 


ite ee a 


* Faircloth J. did not sit at the hearing of this cage. 
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75 N.C ,551. By that jadgyment the execution and delivery 
of the deeds of the detendants and the payment of the pur- 
chase money by th: plaintiff were to be concurrent acts. 
‘The judgment of this Court was regularly certified to the 
Court below, on the 3ist of August, 1876. No deeds were 
‘executed or tendered by the detendants, subsequent to or in 
pursuance of this certified judgment of the Supreme Court 
The plaintit thereupon, on the 9th of October, LoT7G, paid 
the purchase money into the office of the Clerk of the Court, 
to the use of the detendants, on their comphanee with the 
order of the Court, and they had due notice thereof. 

The deeds not yet having been executed, the plaintif at 
Fall Term. 187), moved the Court below to order the deten- 
dants to execute the deeds pursuant to the Judgment of the 
Supreme Court. The Court aecordingly ordered the defen- 
dauts to execute the deeds on or before the Lith of Novem- 
Her, 1876, and that the plaintiff, at the same time, should 
pay them the purchase money, then in the office for their 
use, being the same bid for the land and the accrued interest. 
From this order the defendants appealed 

They now contend here, that the purchase money was not 
tpaid within a reasonable time after the judgment and order 
of this Court.and by consequence, that the sale and purchase 
of the Jand should be annulled and cancelled. We know of 
mo authority for such a contention. The sale has been con- 
firmed by the solemn adjudication of this Court, and it will 
never allow its Judgments to be evaded or made of no effect 
‘in this way. It will always, before any ulterior proceedings 
are allowed, fix a time certain, at or upon which, the order 
of the Court shall be obeyed. That is precisely what was 
done by His Honor in the Court below. It was the fault of 
the defendants, of which they ean take no advantage, that 
the money has not been received by them, for by the order 
of this Court, the money was to be paid on the due execu 
tion of the deeds. The defendants held back, and they still 
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refuse to make the deeds. They will not entitle themselves 
‘to the money until they perform their part of the order, 

But the defendants insist that prior to the dist of August, 
amd prior to the adjournment of the Supreme Court, they 
procured from the Clerk of that Court, a certified copy of 
itis opinion rendered in the case, and in pursuance of it, exe- 
euted and tendered the deeds, which the plaintiff declined 
to receive. The Clerk of this Court however inadvertently 
certified the said opinion, as it isagainst the rules and course 
of the Court, without a special order, to issue a certificate 
either of its opinion or judgment in term time, The plain- 
tiff in courtesy to the defendants, might Lave acted on this 
certificate, but it would have been at his own risk. Hewas 
under no legal obligation to do so until it was regularly 
certified. For all the proceedings of the Court are in fieri, 
subject to be amended, modified or annulled, until the ex- 
piration of the term, at which period, in legal contempla- 
tion, all the judgments of the Court are delivered. 

There is no error. | ) 


Per Curiam. Judgment affirmed. 
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*BARBARA M ISLER v. D. A. MURPHY, Executor of J. T. H. 
Murphy. 


Special Proceedings -- Practice. 


1, A special proceeding by a creditor against an administrator or execu- 
tor for an account, must be by summons and complaint in the first in- 
stance. Any other creditor coming in, need not file a complaint unless. 
his claim is denied, but such claim must be verified unless it is a judg- 
ment or some writing signed by the deceased. | 


ho 


. Where in such proceeding the plaintiff filed memoranda of the evidences: 
of debt but no complamt, and the defendant answered and thereupom 
the plaintiff replied! Z7eld, that the pleadings were irregular and the: 
Court below committed no error in remanding the cause to the Clerk. 
in order that the plaintiff might file a complaint. 


AppEAL, from an order made at Fall Term, 1876, of Wayne 
Superior Court, by Seymour J. 

The following is a copy of the order: “T'hisaction is re- 
manded to the Clerk of this Court, for the plaintiff B. M. 
Isler and the defeudant D. A. Murphy, Executor of J. T. 
H. Murphy, to file the complaint and other pleadings here- 
in, required by the statute in such cases. And upon the 
filing of said pleadings, said Clerk will proceed with the case: 
according to law.”’ 

The summons had been regularly aie and memoranda 
of evidences of debt were filed instead of a complaint. The 
defendant answered and the plaintiff replied. Appeal by 
the plaintiff. 


Mr. S. W. Isler, for the plaintiff. 

A replication containing a concise statement of the cause 
of action is a complaint, C. C. P. sec. 98. 

Mr. H. F. Grainger, for the defendant. 


* Faircloth J. having been of counsel in the Court below, did not sit on the 
hearing of this case. 
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ReavkE, J. The statute, Bat. Rev. ch. 45, § 738, allows 
“‘any creditor of a deceased person, to prosecute a special 
proceeding in his own name and in behalf of himself and 
all other creditors of the deceased, without naming them, 
against the personal representative of the deceased, to com- 
pel him to an account, &c.”’ 

This was intended to be a proceeding under that statute. 
But it is objected that it is so inartistic that it will not an- 
swer the purpose for which it was intended. And we have 
to inquire, how that is. 

The 74th section of said statute provides, that ‘The said 
action shall be governed by the rules of practice prescribed 
for special proceedings &¢.”’ so we have to inquire what are 
the rules of practice in special proceedings. 

C C. P. § 418 provides that in a special proceeding, “If 
‘all the parties in interest join in the proceeding and ask the 
same relief, the commencement of the suit shall be by peti- 
tion setting forth the facts entitling the petitioners to relief, 
and the nature of the relief demand ed.” 

That 1s what 1s called an exparte proceeding, and no sum- 
mons is necessary; and the petition takes the place ofa 
complaint. But, C. C, P. § 421 provides, that ‘“ When 
special proceedings are had against adverse parties, they 
shall be commenced as is prescribed for civil actions.” 

The proceeding in this case is not exparte, but is adverse. 
The first thing necessary is a summons. That we have. 
The next thing necessary isa complaint. That we have not. 
But it is insisted for the plaintiff, that we have what is 
equivalent to a complaint—that is to say, we have memoran- 
da of the evidences of his claims against the defendants. 
Not a word is said as to why he files them ; or whether they 
are due and unpaid; or what he demands of the defendant 
in regard thereto. It is true that if the defendant is a 
shrewd man he might suspect what the plaintiff is after; 
but the least that is expected of any one is, that, in a decent 
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and respectful manner, he should ask for what he wants. 
And the statutes quoted above expressly require that he 
shall set forth in his petition, if the proceeding be exparte,. 
or in his complaint, if it be adverse, “the facts entitling him 
to relief, and the nature of the relief demanded.” 

It is evident, therefore, that we have no complaint ; nor 
any thing that will answer in the place of one. 

But the defendant comes in and answers, and denies that 
the plaintiff’s claims are just and owing, and the plaintifl 
replies that they are just and owing. And then the plain- 
tiff insists that his replication is a complaint. Both the 
profession and the courts have been indulgent, probably too 
indulgent, in allowing departures from plain forms; but to 
allow this would be a burlesque upon practice and plead- 
ing, 

The court was indulgent to the plaintiffin this case. He 
‘simply ordered the case to be remanded to the Probate 

Court that a complaint might be put in. But the plaintiff 
refused, and appealed. 

It may be proper to say further, that in a proceeding such 
as this is, to call an administrator or executor to an account, 
the leading creditor, as the plaintiff in this case is, must is- 
sue his summons and file his complaint; that properly con- 
stitutes the case in court. And then, under ch. 45, § 79, 
Bat. Rev. any other creditor may come in and file his claim, 
and need not file a formal complaint, unless the defendant 
deny the claim; and then such creditor must file a com- 
plaint. But even such creditor must, when he files his claim, 
swear to it, unless it be a judgment or some writing signed 
by the deceased. _ 

The point decided is, that a special proceeding by a cred- 
itor against an administrator or an executor for an account. 
must be by summons and complaint in the first instance and 
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that other creditors coming in, need not file complaints un- 
less their claims are denied and then they must. 
There is no error. 


Per CurrAaM. Judgment aftirmed. 
to) 


STATE v. ROBERT EPPS. 
Criminal Trials -- Presence of Prisoner. 


In criminal trials nothing shall be done to the prejudice of the defendant 
without his presence; though the rule may be relaxed in trials for 
misdemeanors, by the consent of the defendant. 


InptcTMENT for larceny, tried at Fall Term, 1876, of Eper-- 
coMBE Superior Court, before Moore, J. | 

The jury, under the instructions of the Court, rendered a. 
verdict of guilty, which was received by the Clerk during 
the recess of the Court, in the absence of the prisoner and 
without any instructions from the Court; whereupon the 
counsel for the prisoner moved in arrest of judgment, which 
motion was allowed by the Court, and the Solicitor for the 
State appealed. 


Attorney General, for the State. 
No counsel for defendant, in this Court. 


Reape, J. The rue is, that in a criminal trial, nothing: 
shall be done to the prejudice of the defendant, without his. 
presence. 

The exception is, that in a criminal trial for a misdemeanor, 
the rule may be relaxed, by the consent of the defendant. 
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An instance of such exception has been, where the Court 
takes a recess, the jury may render its verdict to the Clerk, 
it having been agreed before the recess by the defendant in 
the presence of the Court, that so it might be and the Court 
having so instructed the Clerk. 

But even this exception, or the like, ought to be sparingly 
exercised ; because it best comports with decency and order, 
that everything should be done in open Court, in the pres- 
ence of the defendant and before the public. 

In the case before us, the verdict was rendered to the 
Clerk during the recess of the Court, without instruction 
from the Court, and in the absence of the defendant and 
without his consent. 

It was clearly the right ot the defendant to have the ver- 
dict set aside upon his motion. And it was within the 
power of the Court to set 1t aside mero motu. 

There is no error. Let this be certified, &c. 


Perr CurIAM. Judgment affirmed. 
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FLORA McALLISTER v. THOMAS W. DEVANE. 
Ejectment -~ Lappage -- Practice. 


1. In a case of lappage, where the party having the junior grant is not in 
the actual possession of the locus in quo, ‘it is not error for the Judge to 
withdraw the case from the jury and decide it himself, 


2. But if the claimant under the senior grant is driven to show actual 
possession, an issue of fact is raised which must be submitted to the 
jury. 

3. Where one in possession under a claim of title accepts a release of the 
right of another having an adverse claim, he does not come into posses- 
sion under the release, and it works no estoppel. 


4, The only effect of a conveyance to A of easements to which his land 
is Servient is to extinguish the dominant rights. 


Civii Action for recovery of land, tried at January Term, 
1876, of CUMBERLAND Superior Court, before Buxton, J. 

Plaintiff claimed title and possession of three tracts of 
land situated on Lock’s Creek, Cumberland county, contain- 
ing 200, 33 and 50 acres respectively. Defendant disclaimed 
as to all outside of certain lines, within which were included, 
as plaintiff claimed, parts of each of the said three tracts, 
Defendant denied plaintiff’s right as to residue. Plaintiff 
read in evidence grants to Alexander McAllister for the 
said three tracts as follows: a grant for the 200 acre tract 
dated September 29, 1753; the location of this was disputed, 
but the jury located it as plaintiff claimed, and that is not 
the subject of the decision: a grant for the 33 acre tract 
dated March 2,1775, date of survey March 11,1774; the 
location of this was also disputed, but on the trial the Court 
assumed it to be located as plaintiff insisted: a grant for 
the 50 acre tract about the location of which there was no 
dispute. 
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Plaintiff claimed that these grants covered the premises 
in controversy, which was a mill-pond and a few adjacent 
acres of land. 

Plaintiff read in evidence the will of Alexander McAllister, 
who died in 1796. He devised to his son Hector the said 
three tracts and also one-half the saw-mill on Lock’s Creek. 

Plaintiff read in evidence the will of Hector McAllister, 
who died in 1810. He devised to his wife Isabel the 200 
acre tract ‘(that I live on:” the 50 acre tract and the 33 
acre tract except the mill seat and as much as it overflows 
of the 50 acres. 

He also devised to his executors “ the aforesaid mill seat 
and what it overflows, to be sold if my executors see fit, 
that is to say my part of said mill seat, being one-half.” 

Plaintiff read in evidence a deed to herself from Isabel, 
devisee of Hector McAllister, dated January 8, 1858, for the 
said three tracts of land. 

Defendant read in evidence a deed from the executors of 
Hector McAllister to Thomas Murphy, dated April 30, 1811, 
conveying among other property, “Also the one-half of a 
mill seat on Lock’s Creek with so much of the land of 
Hector Mc Allister’s estate as the water raised by the mill 
may cover, with free privilege of making and enjoying a 
lumber yard and road from saw-mill to the main road, with 
a.further privilege to dig earth for the purpose of making 
or repairing said mill-dam off of any of the land devised by 
Hector McAllister to his suecessors, to have and to hold the 
above-mentioned premises, &¢., ke.” 

Defendant read in evidence a certified copy of an abstract 
of a grant to Malcom Blue for 70 acres, dated 29 Feb., 
1775, registered in Cumberland county, Feb. 10,1876. Also 
a certified copy of a survey with plot attached for 70 acres 
for Maleom Blue dated 28 June, 1775, the calls of which 
correspond with the calls of the above grant. This grant 
was located without dispute and laps upon the 200 acre tract 
and the 83 acre tract. 
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Plaintiff objected to this grant that the date was an im- 
possible one, and that the survey bore date subsequent to 
the grant, and subsequent to the survey of the grant of the 
33 acre tract. His Honor held that the grants operated in 
the order of their dates, and that to Blue of 29 February, 
1775, took effect from and after the last day of February, 
1775. Plaintiff excepted. | 

Defendant read in evidence a deed from Malcom Blue cov- 
ering the 70 acre grant, dated 19 Oct., 1784, the habendum 
of which was as follows: “To have and to hold the said — 
seventy acres of land, hereditaments, premises hereby grant- 
ed with the appurtenances and every part and parcel there- 
of unto the said Thomas Murphy his heirs or assigns, &c.” 

This, His Honor ruled, conveyed title in fee and plaintiff 
excepted. | 

Defendant then connected himself with the title of Thom- 
as Murphy. Located as claimed by the plaintiff, the 200 
acre tract lapped on the 33 acre tract, and the 70 acre tract 
lapped on both the 200 acre and the 83 acre tracts. 

The evidence as to possession was, that for 70 years and 
upwards the plaintiff, and those under whom she claimed 
resided in a family mansion on the 200 acre tract. The ap- 
purtenances to this residence were on the lappage of the 33 
acre tract and the 200 acre tract. But these were all out- 
side of the lappage of the 70 acre tract. 

There was evidence that Mrs. Isabel McAllister had a. 
tenant who for many years lived on the lappage of the 70 
acre tract and the 200 acre tract. The mill-dam and the 
pond were in part on the 33 acre tract where it lapped on 
the 70 acre tract. There was also a blacksmith shop near 
the dam built by Thomas Murphy, which has long since dis- 
appeared, Mrs. Isabel McAllister claimed title to the 
ground where the mill was situated. It was in evidence 
that the mill-dam was very old; that there are signs still 
visible of a burnt mill, which, according to tradition old Al- 
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exander McAllister and Thomas Murphy had in partnership. 
There was a new mill and race some 50 yards distant from 
the old ones which Thomas Murphy built in 1815. This 
has ever since been in the possession of defendant and those 
under whom he claims. 

Plaintiff was in possession of so much of the 50 acre tract 
as was not covered by the mill-pond. 

At the southern end of the 70 acre tract is situated the 
old Murphy mansion built by Thomas Murphy 70 years ago, 
and occupied by the Murphy family ever since. 

At the northern end of the same tract which is lapped by 
the 33 acres, is situated the mill and appurtenances alluded 
to as built in 1815 and occupied by the Murphys ever 
since. | 

The plaintiff's counsel asked for the following special in- 
structions : among others, 

That His Honor should charge the jury that the effect of 
the deed from the executors of Hector McAllister to Thom- 
as Murphy was an estoppel on Thomas Murphy so as to 
estop him and all claiming under him from denying that 
Hector McAllister was the owner of one-half of the mill 
seat it purported to convey. This was refused and plaintiff 
excepted. His Honor charged that the case involved to 
some extent the law relating to lappage of grants. In cases 
of lappage, ist. If neither grantee is in actual possession 
the law adjudges the constructive possession in the older 
grantee. 2nd. If both grantees are in possession under their 
grants, but neither are seated on the lappage, the law ad- 
judges the possession in the lappage in the older grantee. 
8rd. If the younger grantee is in actual possession of the 
lappage, then the constructive possession of the older gran- 
tee is ousted ; and he would have to sue to recover posses- 
sion. 

That the jury need not take the 50 acre tract into account. 
That tract is conceded to be located and to belong to 
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plaintiff,.and the only interference with it is occasioned by 
the overflow of water which was fully authorized by the 
will of Hector McAllister and the deed of his executors to: 
Thomas Murphy, under whom defendant claims. 

Neither is it important for the jury to concern themselves. 
about the location of the 38 acre tract. Supposing that tract 
to be located as claimed by plaintiff,s0 as to cover the mill 
property, yet the 70 acre grant, admitted to be located, with 
which the defendant connected himself, was older than the. 
33 acre grant and lapped upon it so as to cover the mill 
property also upon this lappage. 

Thomas Murphy had built the present mill, which had 
been in the Murphy family down to the defendant, a period 
of 50 or 60 years, as proved by plaintiff's own witnesses. 
Besides this, the will of Hector McAllister authorized his 
executors to sell his interest in the mill seat, stated to be a 
one-half interest, and the executors had sold it to Thomas 
Murphy. After all this it was out of the question for plain- 
tiff to set up claim to the mill, and in reference to the 33 
acres, the defendant was no trespasser. So the jury may 
confine their attention to the 200 acre tract claimed by plain- 
tiff. Its location is a matter of dispute and the jury must 
decide. * * In rendering their verdict therefore, it will 
be the simplest way for the jury to say how they locate the 
200 acre tract. 

Plaintiff excepted. The jury rendered a verdict, locating 
the 200 acre tract as claimed by plaintiff and awarding him 
six pence damages. 

Rule for new trial. Rule discharged. Judgment for plain. 
tiff, from which plaintiff appealed. 


Messrs. B. Fuller and Merrimon, Fuller & Ashe, tor plaintiff. 
Messrs. McRae and Broadfoot and Guthrie, tor defendant. 


Pearson, C. J. His Honor put the case upon the true 
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point, and in that way reduced it to very narrow limits. We 
also commended the counsel of the plaintiff for abandoning 
several points taken in the excitement of the trial in the 
Court below, which upon reflection he became satisfied were 
untenable ; a course of that kind, if pursued by the members 
of the bar in all cases would greatly relieve the members of 
this Court—indeed it has almost become a necessity by rea- 
son of the voluminous records that are sent up. 

The “locus in quo” is a mill and a few acres of land ap- 
purtenant thereto. It is agreed that the 70 acre tract under 
which the defendant derives title, covers it, and it is assumed 
according to the view taken of the case by His Honor, that 
the 83 acre tract under which the plaintiff derives title 
covers it also—so as to make a case of “lappage” as it is 
termed in the books, 

No exception is taken to the correctness of the rules laid 
down by His Honor in respect to the doctrine of lappage; 
but plaintiff's counsel excepts, 

1. Because His Honor withdrew the case from the jury 
and decided it himself. This was right provided there was 
nothing which called for the action of a jury. That is the 
question. The 70 acre grant is older than the 33 acre grant, 
and in ease of a lap, the law considers the party having the 
better title to be in possession; unless the party having the 
junior grant be in the actual possession So without any in- 
quiry as to the actual possession on the side of the defend- 
ant, it is sufficient for him to rely upon possession in law, 
incident to his title, and it is for the plaintiff te show how 
the title of defendant has been divested, and how it has been 
passed over to his side. 

There was ne evidence fit to be left to a jury of a posses- 
sion by any one on plaintiff’s side, since.1815, about which 
time the old mill was burnt, and there was no evidence of 
any adverse possession before that time by the McAllisters; 
they only claimed one-half of the mill and its appurtenances 
as tenants in common with defendant’s side, 


JANUARY TERM, 1877. 63 


A ay nt ree te rt ee 


McALLISTER tv. DEVANE. 


Tlad the defendant been driven to the necessity of show- 
ing actual possession on his side, although the evidence was 
plenary that actual possession had been held by the deten- 
dant’s side from the date of the building of the new mill 
and “hitherto up to the commencement of the action,” still 
that would have been an issue of fact which [lis Honor 
ought to have submitted to the jury with instructions that 
if they believe the witnesses the defendant had proved, &c., 
aud if they did not believe the witnesses then the defendant 
had failed to prove an actual possession The reply is, the 
laboring oar was on the plaintiff. 

2. The deed executed by the side of plaintiff, and accepted 
by the side of defendant, to-wit; the deed of the executors 
of McAllister, created an estoppel upon the side of the de- 
fendant and having accepted title under the plaintiff, the 
title of the defendant cannot be set up in opposition thereto. 

The reply is, at the date of the execution of this deed the 
defendant’s side was in possession under the elder and 
better title and accepted this deed as a release of a 
right operating by way of extinguishment of any claim of 
the plaintiff’s side to the one-half of the mill and its appur- 
tenances Which was not intended, and could not have the 
legal effect of impairing the title of the defendant, but was 
made in aid thereof and by way of removing all clouds. 
When one in possession under a claim of title accepts a re- 
lease of the right of one having an adverse claim he does 
not come into possession under the release, and it works no 
estoppel, but is looked upon in its legal effect as what 1s 
called a* quit claim deed.” 

3. The deed of the executors of McAllister only conveys 
the mill and certain easements to which the land isservient, 
to-wit; the short road from the mill to the Raleigh road, 
and the privilege of taking dirt to repair the dam; reply, 
the defendant stood in no need of this deed in regard to the 
land, and in taking it simply extinguished the plaintift’s 
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dominant right to these easements under which his land was 
servient by the original agreement, to build the mill on 
equal shares. 

No error. 


PER CURIAM. Judgment affirmed. 


STATE v. NOAT TAYLOR. 


Indictment -- Trial -- Continuation of Term. 


1. Ina trial for murder, where the jury fail to agree and the Judge con- 
tinued the term of the court, from Saturday of the second week to the 
following Monday, when a verdict was rendered; Held, not to be 
error, 


2, The provisions of ch. 83, § 108, of Battle’s Revisal, are not in con- 
fiict with Article 1V. sec. 12 of the Constitution. 


(State v. Adair, 66 N. C. 298; State v. Cunningham, 72 N C.469, cited 
and approved ) 


InpictMeEnt, for murder tried at Fall Term, 1876, of Brau- 
FoRT Superior Court, before Moore, J. 

The trial commenced on Wednesday of the second week 
of the term, and between eleven and twelve o’clock on Sat- 
urday night following, the jury having failed to agree, His 
Honor continued the term until Monday morning at ten 
o’clock of the following week, and on that day, the jury 
rendered a verdict of guilty and were discharged without 
the consent of the prisoner. The counsel for the prisoner 
moved his discharge, upon the ground that the term of the 
court had expired by limitation, and that His Honor had no 
power under the Constitution to continue it. 
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The motion was not allowed, and there was judgment and 
appeal by prisoner. 


Attorney General, for the State. 
Mr. Geo. H. Brown, Jr., for the defendant. 


Faircioty, J. The defendant was indicted for murder 
sand put on his trial on the second Wednesday of the term, 
and the jury failed to agree at the close of the week. His 
Honor thereupon continued the Court and kept the jury to- 
‘gether until the following Monday, when a verdict of guilty 
was rendered and judgment pronounced. The defendant 
‘made a motion to arrest the judgment, on the gound that 
His Honor had no authority to continue the Court and jury 
after the end of the second week, which motion was disal- 
lowed. 

He insists that Art. IV. § 12, of oe Constitution, by 
implication restricts the power of the Legislature to aahor 
ize the Judge below, on the trial of a capital case, to contin- 
ae the Court after the end of the two weeks, as it attempted 
todo by an Act, C. C. P.§ 397, Bat. Rev. ch. 33. § 108. 

This precise question was considered in State v. Adair, 66 
N. C. 298, and, for the reasons there given, it was held that 
there was no seh restriction in the Constitution. 


We further insists, if there 1s no restriction as above claim- 
ed, there is no authority for the Legislature to authorize an 


extension of the Court beyond the two weeks. It would ~ 


seem, that, if there is no constitutional restriction, the Leg-_ 
islature undoubtedly has the power to authorize the contin- 
mance of a Court, to meet the ends of justice in the trial of a 
eapital felony. 
In addition to what is said in Adair’s case above, the Act 
of 1880, Rev. Code, ch. 81, § 16, enacted to meet the diffi- 
5 


66 IN THE SUPREME COURT. 


GRAYBEAL v. POWERS. 


errand 


penne 


culty experienced in Spier’s case, giving the Court power, on 
the trial of a capital case, to continue from day to day after 
the expiration of the term to finish the trial &c. was in force 
at the adoption of the Constitution and is not repealed or 
restricted therein. This Act not being digested or brought 
forward in Battle’s Revisal, is not repealed. State v. Cun- 
ningham, 72 N. C. 469. 

There is noerror. Let this be certified to the Court be 
low, that further proceedings may be had according to law. 


Per CURIAM. Judgment aflirmed. 


SIMEON GRAYBEAL v. DRURY POWERS. 


Ejectment -- Boundary -- Evidence. 


1, A call for the line of another tract of land is ‘‘a natural boundary’” 
and controls course and distance. 

2. Such a call excludes the question, whether marked lines and corners 
not called for can control course and distance. 

3, In running the call, the line must be run straight so as to strike the 
line called for, making as small a departure as may be from the course 
and distance called for in the grant. 

4, Where there are two lines answering the call, the jury in determining 
which is meant, may consider the circumstance, that lines were run by 
the surveyor and corners inade at the time of the survey, leading to 
one of them. — 

5. Marked line trees and corners not called for, may control an obvious 
mistake in regard to course, but distances must be run unless controll- 
ed by a natural boundary. 

6. The terms ofa written instrument cannot be varied by parol evidence; 
the only exception is made in questions of boundary where there being 
no natural boundary called for, parol evidence corroborated by natural 

_ evidenee of trees marked at the time, although not called for, is allowed 
to correct or explain a mistake in the courses of a grant. 


(Clarke v. Wagner, 74. N.C. 791, cited and approved.) 
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Crvit Action, for the recovery of land tried at Fall Term, 
1875, of Asus Superior Court, before Furches, J. 
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Plaintiff claimed title to the tract F ED CHG F under 
a grant issued to him in 1866, which covered the land in dis 
pute. He also read in evidence? a grant located as B A D 
© B issued to him in 1848, lying east of the locus in quo, 
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the western line of which C D, it was ,in evidence was a 
plainly marked line. He also read a deed to-him, cated 
April 6, 1863, ‘or the tract located as F X ZG F. known as the 
Waite tract, and also as the Simeon Graybeal place. De- 
fendant read in evidence a grant dated 13 July, 1863. sur- 
vey being made 18 April, 18638, “beginning on a chestnut 
oak, Simeon Graybeal’s corner, thence South 8° West 30 
poles to a chestnut sapling, thence South 33° West 100 
poles to a stake in Simeon Graybeai’s line, thence East 47 
poles to a stake in Powers line. thence. with said line to the 
beginning.” ‘The beginning was agreed to be at A. Run by 
course and distance. this granc. would be located at A 1.3.4. 
A. 

The defendant introduced evidence showing that the lines — 
A 1.2. F were marxed lines; that the surveyor ran these 
lines marking trees and corners. when he made the survey 
in which defendant’s grant was obtained: and that the line 
the surveyor ran to in the call for Simeon Graybeal’s line 
was the line F X: Plaintiff-¢laimed--that.-the- proper. loea- 
tion of defendant’s grant was by course and distance as viz: 
Al..3. 4. A. Defendant insisted that the proper location 
was A1.2.F EA. 

The former location would not cover the locus in quo: the 
latter would. The Court charged the jury that the plain- 
tiff having shown a grant from the State to himself which 
was admitted to cover the land in dispute, he had made outa 
prima facie case, and would be entitled to recover unless de- 
fendant’s grant also covered the land in dispute. That 
defendant also having shown a grant from the State to him- 
self of an older date than plaintiff’s it would defeat the 
plaintifi’s title and right to recover if it covered the land in 
dispute ; that they were to find all the facts from the ev1- 
gence. That although the defendant did survey the line A 
1. 2. F for the purpose of taking out the grant, if he under- 
took to change it, and to take out a grant according to the 
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mathematical calls as indicated by A 1. 3. 4. A, then that 
would be the true boundary of this grant and would not 
cover the land in dispute, and the plaintiff would be entitled 
to recover, But if they should find that defendant never 
abandoned the line actually surveyed; and they should 
further find that the lines A 1.2. F were the lines so actually 
surveyed, and that Simeon Graybeal’s line of the Waite 
place was the line they ran to,and that the grant was taken 
out upon the survey, then that would be the line of the de- 
fendant’s grant and it would cover the land in dispute and 
the plaintiff would not be entitled to recover although the 
mathematical call of the grant did not run with these lines. 


Plaintiff excepted. Verdict for the defendant. Rule for 
new trial. Rule discharged. Judgment for defendant, and 
plaintiff appealed. 


Mr, M. L. MeCorkle, for plaintiff 
Messrs. R. F. Armfield and G. N. Folk, for defendant. 


Pearson, C. J. A call for the line of another tract of land 
is “a natural boundary” and controls course and distance, on 
the ground that there can be no mistake in respect to the 
intention to go to the line of the other tract, whereas in re- 
spect to course and distance there may be a mistake, in 
entering upon the field notes or in transferring the entry to 
the description set out in the grant. 

{n our éase, there is a natural boundary, “Simeon Gray- 
beal’s line,” but it so happens that Simeon Graybeal owned 
two tracts, one a 30 acre tract, which I will call tract No. 1, 
and another tract which I will call tract No. 2, lying west 
of tract No. 1, and distant from it some 30 or 40 poles. It. 
is evident from the plat, that “the Simeon Graybeal’s line” 
called for, is either the north and south line bounding tract 
No. 1 on the west and marked C D, or it is the north and 
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south line bounding tract No. 2 on the east and marked 
¥ E. 

Which of these two lines is the one that is called for, is 
“the governing fact in the location of the defendant’s grant 
and ought to have been distinctly left to the jury with in- 
structions to consider all the evidence and the surroundings 
of the case, including the marked lines and corners, &.” 

ITis Honor and the counsel, carried away by the question 
as to whether marked lines and corners not called jor can 
control corners and distances, fell into the same error as in 
Clarke v. Wagner, 74 N. C. 791, and failed to take notice of 
the principle which excludes that question, whenever a 
natural boundary is called for, on the ground that a natural 
boundary called for in the grant provided it be identified 
controls the location and overrides everything else ; so that 
“course and distance” and “marked lines and corners” not 
called for, so as to be made natural boundaries, are evidence 
to be considered by the jury, in agentaty) ing the natural 
boundary. 

There, the case turned upon the fact whether Island No. 
1, or Island No. 2, was “The Island” called for; here the 
case turned upon whether the north and south line bounding 
tract No. 1, on the west, or the north and south line bound- 
ing tract No. 2,0n the east, was “the Simeon Graybeal’s 
Hine” called for. It is proper to state that Clarke v. Wagner, 
which is on all fours with this case, was not published at the 
time of the trial. 

‘For this error there will be a new trial, on which His 
Honor will instruct the jury that if they find the north and 
south line bounding tract No. 1 on the west, to-wit, C. D, to 
be the “ Simeon Graybeal’s line” called for, then as the next 
call is “ North 140 to a stake in Simeon Graybeal’s line,” 
the defendant’s grant did not cover the land in dispute, and 
they should find for plaintiff, and need not trouble them- 
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selves. to fix the points at which the call struck Graybeal’s 
line. 

But if they should find the north and south line bounding 
tract No. 2 on the east, to-wit, F E, to. be “the Simeon 
Graybeal’s line” called for, then the line of defendant’s grant 
starting at 1 must be run straight, so as to strike that line, 
making as small a departure as may be from the course and 
distance called for in the grant, and not deviating from 
course or distance in order to conform to the lines sur- 
veyed and marked as stated by the witnesses, because, 
these lines not being called for as a part of the description, 
the circumstance that they have been surveyed and marked 
can only be allowed weight in determining the fact as to 
which of the two lines was the Simeon Graybeal line called 
for in the grant. 

Marked line trees and corners not called for have been 
allowed to control an obvious mistake in regard to course ; 
for instance, a mere slip of the pen in writing north instead 
of south and the like, but you must in the language of sur- 
veyors “go by the distance,’ unless it be éontrolled by a 
call for a natural boundary, whether it fall short of, or go 
beyond a tree, marked as a common tree, but which is not 
called for. To allow the terms of a written instrument to 
be varied by parol evidence is a proposition for which no 
lawyer will contend. The only exception is made by our 
Courts in questions of boundary when there being no natural 
boundary called for, parol evidence corroborated by natural 
evidence of trees marked at the time, although not called 
for, is allowed to correct or explain a mistake in the courses 
of the grant; to allow it in this instance would be not to 
correct a mistake, but to supersede a line fixed by the rules 
of law, by putting in its place a line marked by one of the 
parties,,.but which, for some reason best known to himself, 
he chose not to, have set out in the grant. 

The case does not set out with precision the locus in quo 
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and it does not appear whether the possession of the defen- 
dant included the small slip between the line, as run and 
marked by the defendant, and the straight line from 1 to- 
F. This we presume is a matter of but little importance 
except as it may affect the costs. 

Error. 


PER CURIAM. Venire de novo. 


Hl. A. LONDON, JR., and the Commissioners of Pittsboro v. AARON 
G. HEADEN. 


Penalty for refusing to accept office -- Constitutionality of Statute -- 
Justice’s Court -- Practice therein. 


1. The provisions of Chapter 111, § 25, Battle’s Revisal, prescribing a. 
a penalty of $25 against any person who is duly elected or appointed 
Town Constable and who refuses to qualify, &c., are not in conflict: 
with Art. I., §17, of the Constitution. 

2. The facts found on a trial in a Justice's Court where the judgment is. 
for $25 or less, are conclusive upon an appeal to the Superior Court. 

3. In such case the Justice should not include in the record sent up a. 
statement of the evidence, unless there were exceptions to its admission 
in his Court. 

4. In an action ina Justice’s Court for a penalty, it 1s sufficient if the: 
warrant states the amount due and how claimed. 

(Duffy v. Averitt, 5 Tre. 455; State v. McEntyre, 3 Ire. 171, cited, distin— 
guished arid approved.) | 


CrviL-AcTION, commenced in a J ustice’s Court in the 
County of CHATHAM and heard at Chambers on the 15th of 
June, 1876, before Kerr, J. 
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This action was brought before a Justice of the Peace, to 
recover the penalty of $25 given by Bat. Rev. Ch. 111, § 25, 
against every person duly elected or appointed Town Con- 
stable, &c., who after being duly notified, shall neglect or 
refuse to qualify and perform the duties of his office or ap- 
pointment. 

The Justice gave judgment against the defendant who ap- 
pealed to the Superior Court, where the Judge reversed the 
judgment of the Justice, and gave judgment for the defend- 
ant, for costs, from which, the plaintiff appealed to this 
Court. 


Messrs. Bushee & Busbee, for the plaintiff. 
Mr. J. H. Headen, for the defendant 


Ropman,J. (After stating the factsas above.) The Con- 
stitution Art. [V. § 33, says, that the party against whom 
judgment shall be rendered by any Justice of the Peace, 
may appeal to the Superior Court, from the same. “But if 
the judgment shall be for $25 or less, then the case shall be 
heard in the appellate Court, only upon matters of law.” 


The effect of this clause of the Constitution, has not so far 
as I remember, been commented on by this Court. What I 
shall say about it, is not intended to apply to any cases ex- 
cept such as are similar in pleadings and proceedings to the 
present. 

In this case, the only plea of the defendant was a general 
denial of each and every allegation in the warrant. We 
will assume that this was sufficient to om In issue each ma- 
terial allegation. 

When upon such an answer the Justice finds for the plain- 
tiff, he must be understood as finding that each material al- 
legation of the complaint is true. This finding of facts is 
made by the section of the Constitution cited, conclusive up- 
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on the Superior Court on appeal, and the jurisdiction of that 
Court is confined to adjudging whether the facts so estab- 
lished entitle the plaintiff to judgment or not. 

In this case the Justice sends up with the statement of 
his proceedings, a statement of the evidence introduced be- 
fore him. The statute prescribing his duties (Bat. Rev. ch. 
63. § 57,) requires him to file with the Clerk of the appel- 
late Court, “the papers, proceedings and judgment in the 
ease.” This does not seem to include a statement of the evi- 
dence,unless there was an exception by one party or the other, 
by reason of the admission or rejection of evidence, in which 
case his decision upon it would be part of the proceedings, 
and therefore would be properly sent up. We do not there- 
fore consider his statement of the evidence, as adding to the 
effect of his general finding of the facts for the plaintiff, al- 
though, if it appeared from such statement that there was 
no evidence to. support his finding on any material allega- 
tion, it would be different. 

We have then but two questions to consider: 1. Do the 
facts alleged in the warrant bring the case within Ch. 111, § 
25 of Bat. Rev. ? 

Upon the authority of Duffy v. Averitt 5 Ire. 465. which 
was an action by warrant to recover penalties for not work- 
ing on a public road, we think that the material facts are 
sufficiently alleged, and there is in this warrant, what was 
wanting in the warrant in that case, a reference to the stat- 
ute by which the penalty is given. It is sufficient if the 
warrant states the sum due, and how claimed. We think 
the above observations meet all the objections taken in the 
defendant’s grounds of appeal, and repeated on the argu- 
ment here, except ; 

2. That the Act giving the penalty is unconstitutional. 

For this proposition the defendant relies on Art. I, § 17, 
of the State Constitution, which is’to the following effect : 
‘“‘No person ought to be taken, imprisoned or disseized of his 
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freehold, liberties or privileges, or in any manner deprived 
of his life, liberty or property, but: by the law of the land.” 

It is admitted that an Act of Assembly which violates 
any constitutional right of the citizen, is not the law of the 
land ; and personal liberty is a constitutional right. Const. 
Art. I, § 1, Declaration of Rights. But the meaning of 
general expressions, such as “liberty” is qualified by the 
doctrines of the common law which our forefathers brought 
to Carolina with them, and which as modified to suit our 
institutions, have ever since been held a part of the law of 
this State. | 

It is a doctrine of the common law, that every citizen, in 
peace, as well as in war, owes his services to the State when. 
they are demanded. This right stands on at least as high a 
necessity as the right of eminent domain, by which a man’s 
property may be taken for public use against his consent. 
The English authorities to this effect, are numerous. The 
city of London enacted a by-law that any freeman of the 
city who should be elected Sheriff, and who failed or refused 
to give a bond and serve as such, should forfeit £400, unless. 
he had a reasonable excuse. Vanacker was elected and re- 
fused to serve, and was imprisoned for the penalty. The by- 
law was held valid. City of London v. Vanacker, 1 Ld. 
Raym. 496. The same point was adjudged in Rex v. Lar- 
wood, 1 Salk. 168, and the reason is assigned “That the King 
hath an interest in every subject and a right to his service, 
and no man can be exempt: from the office of Sheriff, but by 
Act of Parliament, or letters patent.” Comyn’s Dig. Offices 
B. (B. 1.) | . 

Mr. Dillon thinks the principle of these decisions applica-. 
ble in the United States, although all of the reasoning in 
them does not apply, and although he knows of no Ameri- 
ean devision on the question. 1 Dill. Mun. Corp. § 162. 

In State v. McEntyre, 3 Ire. 171-5, Rurrin, C. J., says: 
“Now, the Court has no doubt that it is competent to the 
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Legislature to require any person, appointed to office in any 
manner prescribed by ‘law, to serve therein under pain of in- 
dictment, or any cther penalty.” The decision in that case, 
was that the refusal to serve was not eens because no 
statute had made it so. 

The duty claimed of the citizen in this case is precisely 
like that of working on or being overseer of a public road, 
of serving as a juror, attending as a witness, assisting a peace 
officer in suppressing a riot, &c., &c. In all these cases, a 
statute imposes a penalty for a failure to serve, and the right 
of the Legislature to do it, has never been questioned, and 
has been many times silently assumed as the undoubted 
law. 

It must often happen, that the performance of the duties 
of certain offices, especially those connected with the pre- 
servation of the public peace, and the collection of taxes, 
such as sheriff, constable, tax collector and the like, will be 
so disagreeable, dangerous or unpopular, that no fit man will 
willingly undertake them for the compensation attached to 
the office: But the public welfare absolutely requires that 
they shall be performed, and by fit men. ~Hence it may be- 
come necessary to resort to a sort of civil consciiption to fill 
them. No citizen can be injured by being required to per- 
form a public duty to which all are liable, and no one, how- 
ever great his abilities or fortune, should consider himself 
degraded by being required to perform the duties of any 
office useful or necessary to the public welfare. 


Honor and shame frem no position rise, 
Act well your part; there, all the honor lies. | 


It is seen in Vanacker’s case that by the by-law of the 
corporation which imposed.the penalty, he was allowed to 
defend himself by “any reasonable excuse.” Our statute 
contains no such provision. 
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Nevertheless, it cannot be doubted that the defendant in 
the present case might have defended himself by any legal 
excuse; that 1s, by a plea of any matter which legally’ dis- 
qualified him from performing the duties of the office. For 
example, that he was ineligible, as not being a member of 
the corporation, or that he already was filling some public 
office, the duties of which were incompatible with those of 
Town Constable, &c, &e. But it is clear that such defence 
could only be made by an answer in avoidance, The de- 
fendant sets up no excuse or defence in avoidance whatever, 
but contents himself with a denial of the plaintiff's allega- 
tions It is unnecessary therefore for us to inquire whether 
old age, or physical debility (which have been suggested: in 
this ase), would constitute a defence, if pleaded-and proved. 
Perhaps they would not. It is said that a woman may be 
a constable,.or an overseer of the poor, and may fill any 
office the duties of which may be performed by deputy, and 
that her sex is no excuse for declining such offices. Comyn’s 
Dig. Officers B. (B. 2.) Rex v. Stubbs, 2 T. R. 495. 

Such is the law of England. How it may be in North 
Carolina we are not called on to say. 

Judgment reversed, and judgment here that plaintiff re- 
cover $25 and costs, 


PER CurtaM. Judgment accordingly. 
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STATE-on relation of DENNIS COX, Executor of ‘Thomas Cox, 
v. J. A. BLAIR, Administrator. of B. B. Bulla, and others. 


Clerk of Superior Court -- Breach of Oficial Bond. 


1, A Clerx of the Superior Court, appointed to sell real estate in a pro- 
ceeding for partition, acts in his official capacity, even though he is not 
designated as Clerk, in the order of appointment And, 


2. The loss of money collected by him, in pursuance thereof, by being 
stolen from a safe in which it was deposited, is an official default and 
breach of bond, for which his sureties are liable. 


{State ex rel. McNeil v. Morrison, 63 N. C., 508; Commissioners of 
Bladen v. Clark, 73 N. C., 235; and Havens v. Lathenr, 75 N. C., 
505, cited and approved.) 


Civit Action, for breach of official bond, tried at Spring 
Term, 1876, of RanpoLpa Superior Court, before Kerr, J. 

The complaint, filed against Blair as administrator of Bul- 
la, deceased, late Clerk of the Superior Court of said Coun- 
ty, and the other defendants, (sureties ou the official bond of 
said Bulla,) demanding payment of the sum of $242.17 bal- 
ance due, alleges : 

That Bulla was elected and qualified as Clerk in 1868 and 
executed a bond with the other defendants as sureties, 
That in 1871, one E. B. McCain brought an action against 
the plaintiff's testator, praying that a certain house and lot 
in the town of Asheboro, might be sold, and the proceeds 
divided between them, to the end, that they might have 
partition of the same. That in July 1871,said Bulla, under 
a decree of the Court, sold said property for $505. That 
said sale was reported to Court and confirmed. That he 
collected the purchase money in full in January, 1872. 
‘That Cox died in July, 1871, and Bulla died in July 1872. 
That in April, 1874, the Court decreed that the money aris- 
ing from said sale be paid to the parties entitled. Thata 
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demand was'made on defendant Blair‘and on the present 
Clerk of the Court, the successor of Bulla, for payment of 
the money, before the commencement of this action. 


Defendants demurred and assigned as cause: That it did 
not appear from the complaint that Bulla was ordered as 
Clerk of the Court to sell the land; nor that he sold. the same, 
or collected the money as Clerk; nor that he, as such, was ev- 
er ordered to pay the money to the parties; uor that Bulla 
as Clerk had ever broken the conditions of his bond, so as 
to render his sureties liable. 

The demurrer was overruled and thereupon the defend- 
ant Blair, Administrator, answered over, alleging, that the 
identical money which had been collected by his intestate 
from the purchase of said land, was deposited in a safe. 
That the safe was broken open and this money stolen, to- 
gether with other monies and valuable papers, belonging to 
suitors in said Court, and that this occurred without the 
laches of his intestate and notwithstanding his great pru- 
dence and care. 

The other defendants filed no answer. 

The evidence sustained the material allegations of the 
eomplaint and His Honor held, that there was a breach of 
the official bond and that defendants were liable. Defend- 
ants excepted. Thejury rendered a verdict for the plaintiff. 
Judgment, and appeal by defendants. 


Messrs. Tourgee and E. G. Haywood, for plaintiff. 
Messrs. Mendenhall § Staples and Smith ¢ Strong, for de- 
fendant. 


Bynum, J. In proceedings for partition the Court may 
authorize any officer thereof, or any other competent person, 
to be designated in. the decree of sale, to make the sale. 
Bat. Rev. ch. 84, § 15. 
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It is most usual to appoint the Clerk of the Court for that 
purpose, because his responsibility is secured by his oath and 
his bond; and because as an officer of the Court, he. is under 
its immediate control. Hence, nothing to the contrary 
clearly appearing, where the Clerk is appointed to that duty, 
it is the presumption that he is appointed in his official 
capacity, whether he is designated in the order as Clerk or 
not. State ex rel McNeill v. Morrison, 63 N. C. 508. 

The Clerk here having made the sale and collected the 
money in pursuance of an order of the Court, held it in his 
official character. | 

This is the only question raised by the pleadings, though 
it was insisted in the argument that the other tenant in 
common was a necessary party to the action. We do not 
think so. The statute declares that all persons having an 
interest in the subject of the action and in obtaining the 
relief demanded, may be joined as plaintiffs. C.C. P., § 60. 
Here, the fund is fixed in amount and the plaintiff’s share is 
a matter of mere clerical computation. No account is neces- 
cary to be taken between the tenants and each may sue for 
his specific part, as well as if it was a specificlegacy. There 
is a clear distinction between this case and that of a distri- 
butee of an estate. There, before a judgment can be ren- 
dered, it is generally necessary to take an account of the 
administration and of the respective liabilities of the dis- 
tributees for advancements, &e., before it can be ascertained 
what may be due. The Courts in such cases hold that all 
the distributees of the estate are necessary parties to the 
proceeding, to avoid a multiplicity of suits and to adjust 
and determine the rights of all in the same action. In our 
ease, the amount due to each tenant is ascertained and their 
rights of action are several. 

It was further objected that the decree of 1874, directing 
the fund to be paid to the parties entitled, was made without 
notice to the defendants and was void as to them. This 
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order was not necessary to the plaintiffs right of action ; 
but what is that to the defendants? They owe the money, 
and can have no voice in adjusting the rights of the parti- 
tioners between themselves. 

It is again insisted for the sureties on the official bond of 
the Clerk, that according to the pleadings, the Clerk was in 
no default, as he had to the time of his death performed all 
the orders of the Court, and if there was any default, 1t was 
on the part of the administrator of Balla. for which he must 
be answerable on his administration bond. But the fact is 
overlooked by the counsel, that the defendants jointly de- 
murred to the complaint and assigned as one cause, that the 
plaintiff did not set forth a sufficient cause of action. The 
demurrer was overruled, and the sureties did not appeal and 
did not put in an answer. The plaintiff was theretore entitled 
to judgment against them. At the next term of the Court, 
the administrator, Blair, did answer, and the utmost that 
the sureties of Bulla can ask, is, that we should treat Blair’s 
answer as their answer. ‘Treating it thus, the answer ad- 
mits the collection of the money by Bulla and alleges that it 
was stolen from Bulla, without bis default. Here then, is 
the admission of the Clerk’s default in office, for it has been 
expressly held by this Court, that the loss of the money in 
the manner alleged, is an official default and breach of his 
bond, for which the sureties are liable. Havens v. Lathene, 
75 N.C, 505; Commissioners of Bladen v. Clarke, 73 N. C. 
250. 

So, quacunque via data, whether upon the demurrer or the 
admissions in the answer, the plaintiff was entitled to judg- 
ment. 

There is no error. 


Per CURIAM. Judgment affirmed. 
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RK. H. WORTHY Administrator of John Morrison v. 1. H. CADDELL 


and others. 


Fraud -~ Execution Sale -- Bona fide Purchaser for Value. 


1. One who claims against a prior donee or creditor as a purchaser for 
value, must prove a fair consideration, not up to the full value, but a 
price paid which does not cause surprise or warrant a suspicion of 
fraud pr contrivance on the part of the purchaser. 


4. Where A procures his land to be sold under execution wth intent to 

defraud his creditors, and B purchases it at a grossly inadequate price 
without knowledge of the fraudulent contrivance of A, he is not a bona 
fide purchaser for valuable consideration, 


{Fullenwider v. Roberts, 4D & B, 278; Rhem v, Tull, 18 tre. 57; and Las- 
siter v. Lavis, 64 N. C. 498, cited, distinguished and approved.) 


Civin Action, tried at Fall Term, 1870, of Harnerr Supe- 
rior Court, before Furches, J. 

This was a proceeding to sell land for assets commenced 
in the Probate Court of Moore County, and transferred to 
the Superior Court totry issues involving the title to the 
land. Upon affidavit of the defendant Caddell, the case was 
removed to the County of Harnett. 

Worthy was appointed administrator of Morrison on the 
18th of March, 1871, and after exhausting the personal es- 
tate in the payment of debts, filed a petition against the | 
heirs-at-law of his intestate, (to which Caddell was madea 
party defendant) to sell the land in September following, in 
which it was alleged that the defendant Caddell claimed the 
Jand, under a pretended or fraudulent deed. This, the de- 
fendant denied; and alleged that he was the bona fide owner 
in fee of the 2,200 acre tract, and asked to be allowed to de- 
fend his title. - | | 

The plaintiff introduced one W. K. Nunnery, Dep. U.S. 
Marshal.:who.testified, that he sold the land in dispute, un- 
der execution against Morrison and others ; that previous to 
the sale, he suggested to Morrison, that the other defendants 
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‘in the execution had personal property; that Morrison said 
he did not wish to trouble them, but wanted his land sold 
and requested the witness to levy; that.on the day of this 
conversation, “the defendant Caddell, at his own suggestion 
wrote the advertisements, stating that he wanted them writ- 
ten correctly, and that the land in dispute, 2,200 acres, was 
~worth from three to four dollars per acre.” 

The defendant testified in his own behalf in reply, and 
among other things, stated, “that he did write the adver- 
tisements, but wrote them at the instance of Nunnery, Depu- 
ty Marshal.” 

There was other testimony relating to conversations be- 
tween Morrison and others in the absence of defendant ; and 
also evidence tending to show the intimate, confidential re- 
lations which existed between Morrison and the defend- 
ant. 

The defendant became the purchaser at execution sale, in 
the sum of fifty dollars,-and obtained a deed for the land, 
which the plaintiff contended passed no title. His Honor 
reserved his opinion touching the validity of the deed, and 
‘submitted the following issue to the jury ; “Did the defend- 
ant purchase the lands in controversy in fraud of the credi- 
tors of John Morrison?” To which the jury responded: 
Vos” 

Upon the question of law reserved, the Court was of opin- 
ion with the plaintiff, and adjudged, that a writ of procc- 
dendo be issued to the Probate Judge of Moore County &, 

Rule for a new trial. Rule discharged. Judgment for 
the plaintiff, from which the defendant appealed. 


Messrs. John Manning and Neill McKay for the plaintiff. 
Messrs. T. C. Fuller, W. A. Guthrie and J. D. McIver for the 
defendant. 


Pearson, C J. This isa proceeding to subject the land 
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mentioned in the pleadings to the payment of the debts of 
one Morrison, a deceased debtor, on the ground that Morri- 
son procured his land to be sold under (7. fas against him 
with an intent to defraud his creditors, The defendant faint- 
ly traverses the allegation of fraud on the part of Morrison, 

and takes the ground that he is a bona ee purchaser for 
valuable consideration. 

Two issues are presented by the pleadings; 1. Did Morri- 
son procure his land to be sold under execution, with an in- 
tent to defraud his creditors? 2. Is the defendant a bona 
fide purchaser for valuable consideration ? 

As a preliminary objection, the counsel of defendant took 
the position, that the proceeding does not come within the 
operation of the statute under which it is instituted, and 
relied upon Rhem v. Full, 13 Ire. 57. Vhat case does not ap- 
ply. There, the debtor never had the title. and his fraud 
was in causing the vendor to convey to his twosous. So 15th 
Eliz. could not be made to fit the ease; for if the deed was 
void as to creditors, the title was still in the vendor. Tlere, 
the debtor had the title, and if the conveyance’ to the de- 
fendant be void as to creditors, it leaves the title in the 
debtor. 

After a long trial, and the introduction of much evidence, 
a part of which is set out in the statement of the case, (“the 
other evidence touching the dona fides of the sales is not 
stated, as there was no exception to it,”) His Honor sub- 
mitted the following issue to the jury: “Did the defendant 
purchase the land in controversy in fraud of the creditors of 
John Morrison ?” which issue the jury find in favor of plain- 
tiff, 

This issue is in substance, the second issue referred to 
above—no notice is taken of the first issue—from which it 
is to be inferred, that the evidence was. so convincing in re- 
gard to the fraudulent intent of Morrison, as to force the de- 
fendant to yield it, 
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That issue being yielded by the defendant, it follows that 
all of the testimony relevant to it, and not relevant to the 
second issue, or competent as against the defendant, ought 
to have been withdrawn also; for instance, - all of the testi- 
mony of the conversations of Morrison, in the absence of the 
‘defendant. But that was not done, and the jury were no 
doubt influenced by this testimony, to the prejudice of the 
defendant. For this he has a right to complain, unless upon 
the other evidence, the ease was dead against him as a mat- 
ter of law, so that, the Court ought to have charged, that 
upon the other evidence, the mondict should be against the 
defendant. 

Vut out of consideration all of the evidence except what. 
the witness, Nunnery swore; ‘defendant, at his own, (Cad- 
dell’s) suggestion, wrote the advertisements of sale, stating 
that he wanted them written correctly, that the land con- 
tained 2,200 acres, and was worth from three to four dollars 
per acre,” and the fact that defendant bought the land for 
$50. We think upon this evidence, His Honor ought to 
have charged the jury, that assuming the fraudulent intent 
of Morrison, the defendant did not bring himself within the 
meaning of “a purchaser for valuable consideration,” so as 
to escape from the taint of Morrison’s fraud, 

A donee, that is, one who takes without valuable consid- 
eration, must yield to the claims of creditors, on the idea, 
that the donor, being a debtor, was guilty of fraud, unless 
as provided by our statute, he retains property enough to 
‘pay his debts; and this, whether he knows of the fallen 
intent of the donor or not. But a purchaser for valuable 
consideration, is not required to yield to the claims of credi- 
‘tors, unless he had notice of the fraudulent intent of his ven-. 
dor. Lassiter v. Davis, 64 N.C. 498. 

From,the manner in which the case is before us, the de- 
fendant has a right to assume, that he is not fixed with no- 
tice of Moncison! sftaudulent intent, and may rest upon hi 
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title. That is so, provided he is a purchaser for valuable 
consideration. 

The Jeading case upon the subject “what is a valuable con-. 
sideration,” Fuldlenwider v. Roberts, 4 Dev. & Bat. 278, cov- 
ered only the meaning of the words, “purchaser for valuable. 
consideration,” in the statute 27th Eliz., as to subsequent 
purchasers, but the discussion in the opinion is extended to- 
13th Eliz., as to ereditors. From that fountain we may 
drink. By it we learn, that in order to protect himself 
against the claim of a prior donee, or of a creditor, the party 
assuming to be a purchaser for valuable consideration, must: 
prove a fair consideration, not up to the full value, but a. 
price paid which would not cause surprise, or make any one 
exclaim, ‘he got the land for nothing, there must have been. 
some fraud or contrivance about it.” 

Suppose Morrison, with intent to defraud his ereditors,, 
had gone to Caddell and said, “you can have my land, (2,200 
aeres, Worth say $5,000,) for $50,” and defendant had said, 
“aoreed, here is your money.” Would any one say Caddell 
is a purchaser for valuable consideration? But in our case 
Morrison contrives it more cunningly. He procures a sale of 
his land to be made under execution, with an intent to de- 
fraud his creditors. That is admitted. And at the sale the 
defendant bids off the land, for not exceeding one-half’ of its. 
value. Is he a purchaser for valuable consideration, within. 
either 13th or 27th Elizabeth? We think not. 

Suppose defendant, when he bid off the land for $50, 
really did not know, or have reason to believe that it was all 
a contrivance of Morrison to defraud his ereditors, when he- 
was afterwards informed of the fact, could he with a good 
conscience hold on to his bargain, and by attempting to do. 
so, does he not convict himself of participation in the fraud. 
of Morrison ? , | — 

After a perusal of this very complicated case, we are satis- 
fied that justice has been done, and do not feel called on to- 
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disturb the verdict aud judgment, for the error of Wis Honor 
in not withdrawing from the jury, testimony, which although 
competent and material upon the first issue, was incompe- 
tent, but not at all material upon the second issue. 

Noerror, Judgment affirmed and modified by requiring 
plaintiff to pay back the $50 paid by defendant. 


PER CURIAM. Judgment affirmed. 


S A. SHARPE v. FANNER WILLIAMS and ALICE MARCI. 


Judgment ~- Execution Sale -- Purchaser -- Fraud. 


1. Before the adoption of the Code of Civil Procedure, the levy of a senior 
execution on land did not prevent a levy and sale under a junior execu- 
tion and a purchaser at such sale obtained a good title. The Code has 
constituted a docketed judgment a fen on the real property of the judg- 
ment debtor, and a purchaser at a sale under a junior docketed judg- 
ment acquires the estate subject to the hen of any prior docketed 
judgment. 

2. A judgment obtained before the adoption of the Code. if docketed 
within a reasonable time thereafter, acquired a lien upon the real estate 
of the judgment debtor. Such judgments were not prejudiced by the- 
adoption of the Code. 

3. The ‘minimum’ price at a sale for taxes under the U. 8. Revenue 
Laws, 1s the least price which, in the epinion of the Collector, the prop- 
erty ought fairly to bring, 

4. Where A, with intent to defraud h's creditors, furnished money to his. 
daughters (being indebted to them at the time) with which to purchase 
his land at execution sale, they not being parties to his fraudulent pur- 
pose and not buying for his use, and the daughters purchased the land 
for a fair value; #H: id, that the daughters obtained a good title. 

Hervey vy. Hémunds, 68 N. C., 248; Woodley v. Gilliam. 64 N. C., 649 > 
Isler v. Gvigrove, 75 N.C., 3343 Worthy v. Caddell at this term, cited: 
distinguished and approved.) 
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‘IvIL Action for the recovery of Real Estate, tried at Fall 
“Term, 1675, of CABARRUS Superior Court, before Schenck, J. 

The suit: was brought in the Superior Court of Davie 
county to recover the possession of two tracts of land, and 
certain lots in the town of Mocksville Upon sffidavit of 
the plaintiff the cause was removed to Rowan county, and 
thence upon affidavit of the defendant, to Cabarrus county. 

The facts as stated in the opinion of this Court, and those 
found by the jury upon issues submitted, are deemed suth- 
cient to an understanding of the points decided 


Findings of the Jury: 


1. The judgments were liad and made to defraud the 
creditors of W. B. March. 

9. The defendants were not parties to this fraudulent 
purpose. | 

8. W. B. March furnished the defendants (his daughters) 
with the money to buy the lands sold by the Collecter for 
taxes, with intent to defraud lis ereditors. 

4. The defendants were not parties to this fraudulent 
purpose. | | | 

There was no agreement between W. B March and his 
daughters, that they should buy the lands for his, March’s 
use, and to defraud his creditors. 

His Honor was of the opinion, under the ruling in Dobson 
v. Erwin 1D & B.. 569. that the sale was absolutely void 
and passed no title to defendants, and adjudged that plain- 
tiff recover possession of the lands, damages and costs. Ap- 
peal by defendants. 


Messrs Wilson & Son, Rh F. Armfield, Vi. aye and °W. 
J. Montgomery for the plaintiff, submitted : 

1. The judgments in. the State Courts were not transferred: 
as the law required, nor revived so as to render them capable 
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ofa transfer. Brem v. Jamison, 70 N. C., 563; Halyburton v. 
Greenlee, 72 N. C., 816; C1 CL PB., § 408 et seq. 

2. The Collector’s deed void, under the provisions of the 
Internal Revenue Law, § 30. 

.8. As the jury found that the bid was paid with the money 
of W. B. March, the sale was void. Dobson v. Erwin, 1 D. 
& B, 569. | 

Mr. J. M. MeCorkle, for the defendants, submitted : 

1. There is nothing in the Code requiring judgments to be 
docketed where levies have been made. Docketing under 
the Code creates the lien—here.it is:‘had already. It is more 
than alien. Bat Rev ch. 17. § 254. | 

2. Levy and ven. er placed property in custoTia legis, and 
if execution issue on dormant judgment, debtor alone can 
take advantage of it. Boyd v. Murray, Phil. Kq., 238; 
Mardre v. Felton, hil Law, 279.0 

3. Validity of sale not to depend on March’s intention 
alone. The fraud must enter Into and affect the contract- 
Lassiter v. Davis, 64 N. C., 4.8; Rose v. Coble, Phil. Law, 
517; Stone v. Marshall, 7 Jones, 3J0. 


Ropman, J. This was an action to recover several pieces 
of Jand, one of which was a certtin lot in Mocksville. 

The whole property belonged to William B. March. ‘jhe 
plaintiff claims title under a purchase at a sale under execu- 
tion against said March in September, 1869. The judgment. 
was recovered in the Superior Court of Davie county in 
April. 1860, and was duiy docketed in that county. 

By his purchase the plaintiff obtained all the legal estate 
which said March had in the lands at the docketing of the 
judgment. ‘ihe question to be determined is, did March 
have any estate at that date? The defendants-say he did 
not, on several grounds: | 

Ist. At Spring Term, 1853, of Davie Superior Court, one 
Foster recovered a judgment against said March. At the 
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same term one Welch als» recovered judgment against 
March. No execution appears to have issued upon either of 
these judgments until June, 18¢8, when executions did issue 
which were levied on all the lands in controversy ; and in 
1871 the lands were sold under writs of venditioni exponas 
issued on those judgments, and purehased by defendants, 
who received deeds from the sheriff 

It is clear that the mere levy of these executions in June, 
1868, did not divest the estate of March, so as to invalidate 
the sale at which plaintiff purchased in September, 1869. 
Neither did the sale under executions in 1871 have effect by 
relation to invalidate such sale. That the judgments were 
dormant when executions issued on them was immaterial, as 
no one can take advantage of that irregularity except the 
defendant in the execution. Hervey v. Edmunds, (8 N. C. 
243. 

But it was settled law until the change made by the adop- 
tion of the Code of Civil Procedure in August, 18c8. that the 
levy of a senior execution on land did not prevent a levy 
and sale under a junior execution, and that although. the 
plaintiff in the senior execution might be entitled to the 
proceeds of the sale, the purchaser at the sale under the 
junior execution got a good title to the estate of the detend- 
aut. Woodley v. Gilliam, 64 N.C. 649. 

The Code altered this with regard to docketed Judgments 
and made them a len on the real property of the defend- 
ants, and not merely a might to preference In payment from 
the proceeds of the sale of such property. So that on a sale 
under a junior docketed judgment, the purchaser acquired 
the estate subject to the hen of any prior docketed judg- 
ment, which must be satisfied in full before his estate was 
free from its incumbrance. 

In Isler v. Colgrove. 15 N.C, 334, it was held, that where 
a judgment creditor docketed his judgment, with a reference 
upon the judgment docket to the lien acquired by a levy, 
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and continued by subsequent writs of venditiont exponas, to 
the date of docketing, such a judgment was a hen prior toa 
judgment docketed before that was, but docketed after the 
levy, the lien of which had been continued as above stated. 
This conclusion was necessary, because if Foy’s judgment 
had been considered a prior lien on the land, Isler would 
have lost the priority which he had acquired by his levy 
and which was preserved to him by the Constitution. Art. 
TVG 20. 

Isler had docketed his judgment in a reasonable time 
after the enactment of the Code, and before any sale was 
made under the Foy judgment, so that purchasers under that 
judgment had notice of the prior hen. 

In the present case, the judgrnents in favor of Foster and 
Welch were not docketed in a reasonable time, nor before 
the sale at which the plaintiff purchased, so that he had no 
notice of their existence, and they have never yet been 
docketed. We cannot, therefore, give any effect to the sale 
under them, to divest by relation back the estate of March, 
and thus defeat the sale at which the plaintiff purchased. 

2nd. The defendants further claim to defeat the plaintitf’s 
title by reason of a purchase by them on the 8th of April, 
1871, at a sale under executions issued upon two judgments 
obtained by Fannie Williams and Alice March against W. 
B. March, at Spring Term, 1868, of Davie Superior Court. 
Levies were made on these judgments in October, 1568. 
They were never docketed as judgments are required to be 
by the Code which became law in August, 1868, in order to 
give a lien on real property. 

If the plaintiffs in these judgments had caused them to 
be docketed in a reasonable time, and before the sale under 
the execution at which the plaintiff in this case bought, then 
the plaintiff would have bought with notice of them, and 
the case would have reserabled that of Jsler v. Colgrove. 
But they did not perform the condition, viz.; docketing 


‘92 IN THE SUPREME COURT. 


— 


SHARPE v. WILLIAMS. 


A RN 


their judgments, which the law imposes as precedent to 
making judgments a lien on real property. They are not 
prejudiced by the changes made by the Code. Their execu- 
tions and levies retained all the force and effect which they 
had by the law before the Code. Perhaps they would have 
been entitled to the proceeds of the sale under which the 
plaintiffs purchased. But as their judgments were not dock- 
eted. they had no additional force by reason of the Code, and 
the sale notwithstanding these judgments and liens, passed 
the estate of W. B. March to the purchaser, unencumbered 
by these judgments. Most of the remarks made respecting 
the judgments of Foster and Welch, are applicable also to 
these. 

As, for these reasons, we are of opinion that these judg- 
ments do not affeet the plaintiffs title, it is unnecessary to 
notice the allegation that the judgments in favor of the 
defendants were fraudulent. | 

3rd. The defendants alleged that the estate of W. Lb. March 
had been divested out of him before the purchase by plaintiff 
in September, 1869, by a.sale by.a Collector of United States 
Internal Revenue on the 6th of January, 1869. As far as 
appears to us upon the record, this defence applies only to 
one lot in the town of Mocksville known as the Jesse Hen- 
drix lot, &e. (which appears to have been sold on 6th Feb- 
yuary, 1869) and to some other piece of land which is not 
described with any certainty. We cannot say therefore 
whether this other piece of land described in the deed re- 
ferred to, but not exhibited, covers all the other lands 
described in the complaint or not. Our opinion to this ex- 
tent must be uncertain. 

We suppose that the deed referred to, but the contents of 
which are not stated, does not, alopg with that exhibited, 
cover all the lands described in the complaint, but leaves 
certain pieces to which the defence now under consideration 
does not apply. If we are mistaken 1m this. it is the fault of 
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the parties in presenting their case, and it can be corrected. 

We proceed then to consider the validity of the sale by 
the Collector of United States Internal Revenue on the 6th 
of February, 1869. 

Any difficulties which the question might in itself present, 
are increased by the uncertain and: even contradictury man- 
ner in which the facts are stated in the record. 

It appears however, that taxes to the amount of $3,580, 
were assessed against W. B. March and Hampton, under the 
Act of Congress for collecting Internal Revenue. This tax 
not being paid, the Collector offered for sale a certain lot 
the property of W. B. March, being one of the pieces of land 
demanded in the complaint, and perhaps also other pieces of 
land, described in the complaint, of which no description is 
furnished in the case, and it appears from the deed filed as 
part of the case, that one Peebles became the purchaser of" 
this lot. Notwithstanding this, 1 seems to be assume: 
throughout the case, that the defendants, who are the daugh- 
ters of W. B March, were the purchasers, and we must sup-- 
pose that there was evidence that Peebles purchased for 
them. Only one objection is taken to the regularity of the 
Collector’s sale, viz: That the Collector ought to have fixed’ 
the amount of the taxes owing ($3,580,) as the minimum 
price of all the property, whereas he offered it ata minimunr 
price of $354. It seems from the deed to Peebles, that the 
minimum price of the Hendrix lot was$18. We do not un- 
derstand the Act of Congress as requiring the Collector to. 
regard the amount of taxes due, as the minimum price. 
Where several articles are sold separately, such a rule would 
be impracticable, and even absurd. What is meant by the 
minimum, is what the Collector thinks is the least price 
which the property ought fairly to bring, which shall be at 
least equal to certain costs mentioned in the Act. 

The plaintiff however, seeks to impeach the title claimed 
under this sale, upon the ground that W. B.-March with in- 
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tent to defraud his creditors, furnished the money to his 
daughters to buy the property with. The jury, in response 
to an issue submitted to them, find that he did so furnish 
the money. Bat they further find, that the defendants were 
not parties to his fraudulent purpose, and did not buy for his 
use. It is also stated in the case, that at the time of this 
sale, W. B. March was indebted to the defendants, in what 
amount is not stated, but we understand the case as mean- 
ing in at least as large a sum as the purchase money, which 
in the case of the Hendrix lot was $30. This being so, there 
is no evidence to support the finding of the jury as to 
March’s intent, nor could his intent, if it were as found, af- 
fect the defendants, who purchased tona fide and for value. 

It is said in Worthy v. Caddell, at this term, that the prop- 
ey inquiries in such cases are, /irst: Did the defendant in 
the execution procure his property to be levied on and sold 
with intent to defraud his creditors ? 

Second: Did the purchaser, purchase for value, and with- 
out notice of the fraudulent intent ? 

It may be doubted if mere notice of the fraudulent intent, 
would invalidate the purchase of one who did nothing in aid 
of the intent, and who purchased for value, in its legal sense 
iv such cases. That question however need not be discussed, 
as it does not arise here. 

We are of opinion that upon the facts stated in the case, 
the estate of W. B. March in the property sold at the Collec- 
tor’s sale, passed to the purchasers at that sale, and that as 
to that property, the plaintiff could acquire no title by his 
subsequent purchase under execution. There is error. 


PER CURIAM. Venire de novo. 
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*HENRY R KORNEGAY, Administrator of Richard B Hatch and 
others, v. JOHN D. SPICER. 


Mortgage -- Power of Sale. 


1. A mortgagee with a power of sale is a trustee, first, to secure the 
payment of the mortgage debt, and second, for the mortgagor as to the 
excess. 


2. This power is to be watched with great jealousy, and when there is 
any unfairness, such as complicated accounts, &c., or any suggestion 
of oppression. such as usury, &c., the mortgagee will be enjoined from 
selling until the balance due is ascertained and all equities between the 
parties declared. 


(Whitehead v. Hellen at this term, cited and approved.) 


APPEAL, from a Decretal Order made on the 26th of Feb- 
ruary, 1876, at Chambers, by McKoy, J. 


In January, 1874, the intestate of plaintiff executed a 
mortgage deed to the defendant, conveying certain lands in 
Duplin and Wayne counties to secure the payment of a note 
for $1,815.00, with a power to sell the land in detault of 
payment. It was alleged that the note was usurious, but 
denied in the defendant’s answer. 

The defendant and the plaintiffs intestate Joined in a deed 
to one Flowers, conveying that part of the Jand situated in 
Wayne county in consideration of $2,500. The defendant 
admitted that $1,470 of this sum was received by him on 
the mortgage debt. The defendant and said intestate sub- 
sequently entered into a written agreement that the Duplin 
county lands should be conveyed to intestate on payment of 
$3,530 ; but if said sum was not paid by a certain time, the 
defendant should have the power to sell for cash at publie 


* Faircloth J. having been of coun3el in the Court below, did not sit on the 
learing of this case. 
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sale. The said intestate failed to pay, and defendant sold 
the said lands on November 27, 1874, v hen one Griswold 
became the purchaser at $1,225. It was alleged in the 
answer that Griswold was a “judgment ereditor,” and that 
the defendant expected to get the title from Griswold by 
paying his debt. which he afterwards did ; he making a deed — 
to Griswold who reconveyed to detendaat. There were 
other facts relating to various dealings between the | arties, 
the statement of which 1s deemed unnecessary. 

‘The plaintiff demanded an order that the defendant be per- 
pctually enjoined and restrained from selling or conveying 
the lands in Duplin county, and that he be declared a trns- 
tee for the plaintifts, who are the widow and heirs at law of 
Richard B. Hatch. An injunction was granted by IJlis 
Honor, and the defendant upon notice given, moved to dis- 
solve the same, which motion was not allowed, and the in- 
junction was continued to the hearing. Defendant appealed. 


Messrs. Smith ¢ Strony, for the plaintiff, cited Hunt v. 
Bass, 2 Dev. Eq., 292; Brothers v. Brothers, 7 Ire. Eq., 150 ;, 
Patton v. Thompson, 2 Jones Eq., 285; Shearin v. Hunter, 2 
N. C., 493; Elliot v. Pool, 3 Jones Eq., 17; Miller v. Washburn, 
3 Ire. Eq., 161; Monroe v. McIntyre, 6 Tre, Eq., 65; Allen v. 
Pearce, 6 Jones Kq., 309. 

Mr. D. I. Russell, for the defendant. 


Pearson, C. J. The principles involved in this case, are 
discussed and in the main settled by Whitehead v. Hellen de- 
‘cided at this term. 

1. A mortgagee with a power of. sale, ig a trustee, in the 
first place to secure the payment of the debt secured by the 
mortgage, and in the second place for the mortgagor, as to 
the excess. The idea of allowing the mortgagee to fore lose 
the equity of redemption, by a sale made by himself, instead 
of a decree for forelosure and a sale made under the order ot 
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the Court, was yielded to, after great hesitation, on the. 
ground that: in a plain case, when the mortgage debt was. 
agreed on and nothing was to be done except to sell the | 
land, it would be a useless expense to force the-parties te- 
come into equity, when there were no equities to be adjust-. 
ed, and the mortgagor might be reasonably assumed to have 
agreed to leta sale be made after he should be in default. 
But this power of sale has always been ‘watched with great 
jealousy-and when there was any unfairness, as for instance, 
if there was any complication in accounts, showing what 
was the -balance due and the mortgagee failed to demand 
payment of an ascertained balance, or when there was a sug- 
gestion of oppression—usury and the like—the Court would 
enjoin the mortgagee from selling, until the balance due was 
found and all other equities between the parties, duly de 
elared. Or if a sale had been made, the Court would require: 
the mortgagee to account for the fund, and show that all 
things had been done with perfect fairness and after the 
mortgagor had been notified of the balanc2 dye and had 
been allowed reasonab’e time to raise the money. Coot on 
Mortgages, 124. 

In this case the accounts were very greatly complic: sek 
by. the many dealings of the parties; in fact, there is no tell- 
ing from the statement of the answer, how the balance, if 
any, stood, and there is pregnant evidence of gross usury 
and oppression practiced upon a necessitous man; so the: 
plaintiff has a plain equity to hold the defendant to account 
/ treat him as still holding the land as trustee. 

. The defendant in legal contemplation did not sell under 
dive power in his deed. Griswold bought the land for him 
at a sale purporting to be made under the power (what- 
price was paid by Griswold does not appear) and all that is 
known of the matter, is, that Griswold bid in the land for 
Spicer, and Spicer to induce him to do so agreed to pay off 
a debt, which he held against Hatch, and afterwards Spicer 
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executes a deed for the land to Griswold, who thereupon 
executes a deed to Spicer. Under this deed made by “a 
man of straw,” Spicer sets up an absolute title, and claims 
to have acquired the equity of redemption of Hatch, and to 
have been fully freed from all confidence and trust reposed 
in him! 

8. The case does not stop here. Spicer after thus fortify- 
‘ing himself behind the deed of his creature, Griswold, at the 
earnest instance of his victim, Hatch, without rendering any 
account or showing what he was out of pocket, which by 
his own showing did not exceed the sum of $2,000, agrees 
to sell the land to Hatch at the price of $3,500, secured by 
the title of the land, with a power of sale in the event that 
sald sum was not paid at the day, and is now about to sell 
under the power, although the representatives of Hatch 
have required him to come to an account, and offer to pay 
any balance that may be found, if any, to be due to him, up- 
on their many “actings and dealings.” 

We think no plainer case could be presented for the inter- 
ference of a Court of Equity to prevent gross oppression and 
a violation of trust. | 

There is no error in the decretal order continuing the in- 
junction until the hearing. 


Per Curiam. Judgment affirmed. 
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WILLIAM WHITEHEAD v. JOHN F. HELLEN. 
Mortgage -- Power of Sale -- Purchase by Mortgagee. 


A mortgagee who purchases at a sale made by himself under a power of 
sale in the mortgage deed, does not acquire an absolute estate. Such 
a sale does not alter the relation existing between the parties, 


(See Kornegay v. Spicer at this term.) 


Civit Action for the recovery of land, tried at Fall Term, 
1876, of Pitt Superior Court, before Moore, J. 

The defendant executed a mortgage deed to J. W. May, 
eonveying the land in controversy. May assigned the note 
secured by the mortgage to the plaintiff, Whitehead. The 
plaintiff sold the land under a power contained in the deed and 
without a decree of foreclosure, and one Bernard bought as 
the agent of plaintiff. The plaintiff executed a deed to Ber- 
ward and Bernard reconveyed to plaintiff. The defendant 
insisted that the sale was void and passed no title, and asked 
to be allowed a day in Court to redeem said land. Judg- 
ment was rendered in favor of the plaintiff and the defendant 
appealed. 


Mr. D.. M. Carter, for the plaintiff. 
No counsel for the defendant. 


Pearson, C. J. If the action had been by the mortgagee 
against the mortgagor, simply to get possession of the land, 
the defendant could not have resisted a recovery. 

But the action is by an alleged purchaser claiming an 
absolute estate, under a sale made by the mortgagee by vir- 
tue of a power of sale conferred in the mortgage deed. The 
pleadings present the important question: Can an equity of 
redemption be foreclosed in this shorthand way? In other 
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words, can the mortgagee, uneee a power of sale, buy the 
land of himself? 

To make a valid sale there must be two parties; a vendor 
and a vendee; a man cannot sell to himself. 

Suppose a mortgagee under a power of sale offers the land 
for sale and bids it.in; he acts for the benefit of the trust. 
fund confided to him, and the matter stands as before. The 
debtor’s ‘ equit, of redemption” stands as before, because he 
has done nothing to release or to extinguish it. Indeed, 
Courts of Equity look with jealousy upon all dealings be- 
tween trustees and their cestuzs que trust ; and if this mort- 
gagor had by deed released his equity of redemption, we 
should have required the plaintiff to take the burden .of 
proof and satisfy us that the man. whom he had in his 
power, manacled and fettered by a mortgage and a peremp- 
tory power of sale, had, without undue influence and for 
fair consideration, executed a release of his right to redeem 
the land. 

In our case, so far from a release by the defendant of his 
equity of redemption, he avers that he is still entitled to it, 
and prays that the land may Le sold by a Commissioner of 
the Court, unless he is able to pay off the mortgage debt at. 
a time to be fixed by the Court. 

This prayer is a reasonable one, provided the deed of the 
plaintiff to Bernard and the deed of Bernard to plaintiff, 
have not by the forms of legal conveyances, shut the door to 
all inguiry into the matter. 

“Once a mortgage, always a mortyage,” is a. maxim in 
equity, and our question is, how has the defendant lost his 
equity of redemption? what price has he been paid for it? 

The plaintiff’s right band says to his left hand, “I. will 
sell you Hellen’s equity of redemption for $950, to be credited 
on the mortgage notes.” ‘ Agreed,” says the left ee sa | 
will hold the balance of the debt over him.” — -: ae 

If Hellen had by deed surrendered his scales. Ins'con- 
sideration of a release of the debt by plaintiff, the Court 
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would have held the plaintiff to proof of fairness. Here it 
is admitted that Hellen did not concur in the transaction ; 
_ what has become of his equity of redemption? 

Courts endeavor to take hold of the substance and not the 
shadow, and will not allow the administration of justice to 
be evaded by forms, deeds or “men of straw.” By way of 
illustration, in our case, the plaintiff feeling oppressed by 
the absurdity of a man’s buying at his own sale, gets one 
Bernard to buy the land tor him. He and May, the original 
mortgagee, convey to Bernard and he conveys to plaintif®. 
Bernard is “a man of straw.” | 

But the plaintiff says; “I am no man of straw, I paid 
money for this mortgage debt, and bought the land at publ’c 
sale.” “True,” say the Court, “but did you thereby relieve 
yourself from the equity of redemption? ‘Once a mortgage 
always a mortgage’ is a trite maxim of Courts of Equity. 
By your purchase of the notes secured by the mortgage, you 
acquired all of the rights of May, and put yourself im his 
place—he could not have bought at his own sale—and it fol- 
lows that you could not buy at a sale, which was made by 
you, and of which you had the entire control.” 

Mr. Carter relied on a supposed analogy between this case 
and that of a sale by a Sheriff under execution and a sale by 
a trustee under a deed in trust for creditors. The analogy 
does not hold. The Sheriff is an independent party selected | 
by law to make the sale; the trustee 1s an independent party 
selected by the debtor and his creditors to make the sale 5 
neither the Sheriff nor the trustee can buy at his own sale, 
and the right of creditors to buy, rests on the ground that 
the sale is not made by them, and they have no contro over 
its management. Whereas in our case, the plaintiff had, 
without the concurrence of the defendant, acquired an ex- 
clnsive right to conduct the sale—it was in effect made by 
him, and May was his servant to all intents and purposes, 
and the plaintiff was filling the character, both of vendor 
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and vendee, with the advantage of selling for cash and hav- 
ing the two mortgage notes as a margin to bid on. 

We have come to the conclusion that the alleged sale does 
not confer upon the plaintiff an absolute estate, discharged 
of the defendant’s equity of redemption, with the more 
readiness, because the plaintiff does not thereby lose his 
debt and the land can be sold under a decree of foreclosure 
with greater fairness and more regard to the rights and 
equities involved. And whoever may become the purchaser, 
will have the assurance of getting a good title under a deeree 
which will be binding upon all parties. | 

The question whether the power of sale conferred by this 
mortgage deed is not inoperative and void for vagueness and 
uncertainty, in this—the sale 1s to be made “in the manner 
prescribed by law,’ whereas in this State there is no law 
which prescribes the manner of making sales under a power 
of sale in a mortgage deed, and this power if valid, would. 
authorize a sale, public or private, for cash or on credit, with: 
or without advertisement, and without making a demand on 
the mortgagor to pay or be foreclosed by a sale, is one of 
much importance, but need not be decided in this case. | 

There is error. Judgment reversed, and case remanded 
to the end that the proper orders may be made, and the 
land be sold under a decree, unless the mortgage debt be 
paid. 


PER CURIAM. Judgment accordingly. 
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*TRUSTEES OF THE UNIVERSITY v. THE NORTH CAROLINA 
RAIL ROAD COMPANY. 


Statute -- Conflict of, with Constitution. 


1, The provisions of Ch, 236, Laws 1874-"5, which enacts ‘that all divi- 
dends heretofore declared or which shall hereafter be declared by any 
corporation, company or association, whether chartered or not, which 
shall not be recovered or claimed by suit by the parties entitled there- 
to for five years after the same were or shall be declared, shall be paid 
by the corporations, &c., to the Trustees of the University,”’ argin con- 
tlict with article LX, § 6, of the Constitution. 

2. The word ‘‘dividend’’ as used in that section of the Constitution is sy- 
nonymous with ‘‘distributive shares”’ and is used as a convertible term 
meaning the same thing, viz: ‘‘dividends or distributive shares of the 
estates of deceased persons.” 


(University v. Maultsby 8 Tre. Eq, 257, cited and approved.) 


Crvit Acrron, tried at Fall Term, 1876, of ALAMANCE Su- 
perior Court, before Kerr, J. 

The plaintiffs alleged, that they were entitled to all the 
dividends declared by any corporation chartered under the 
laws of this State, which have not been recovered or claimed 
by the parties entitled thereto, for five years after said divi- 
dends were declared, by virtue of the provisions of Chapter 
236, Laws 1874-5; that the defendant company had, at 
divers times, declared dividends to its stockholders, which 
dividends have remained unpaid for more than five years, 
for the reason, that they have: not been received or claimed 
by the parties entitled thereto; and demanded judgment for 
an account of the dividends declared and unclaimed as. 
aforesaid, to the end that the amount ascertained might be 
paid to the plaintifis. 


“Faircloth J. being a Stockholder in defendant Company did not sit at the hear- 
ing of this case. 


104 IN THE SUPREME COURT. 


en a oy 


UNIVERSITY v. THE NORTH CAROLINA RAILROAD COMPANY. 

The defendant demurred to the complaint and assigned as 
cause: 

1. That according to the true intent and meaning of Art. 
IX, § 6, of the Constitution, a cause of action may be given | 
for dividends or distributive shares of the.estates of deceased 
persons, but not against the defendant. 

2. That the Act of Assembly referred to in the complaint 
is unconstitutional and inoperative, so far asit purports to 
give to plaintiffs a right to claim dividends declared to 
stockholders 
3. That tke defendant company has the right to declare 
dividends, and the stockholders to receive the same when 
they see fit, and it is beyond the power of the Legislature to 
invade this private right by an enactment. 

His Honor sustained the demurrer and dismissed the ac- 
tion, Judgment in favor of defendant for costs. Appeal by 
plaintiffs. 


Messrs. Battle § Mordecai, for plaintiffs. 
Messrs. Dillard §& Gilmer, for defendant. 


Bynum, J. The Constitution of the State, Art. IX, § 6, 
declares “that all the property which has heretofore ac- 
erued to the State, or shall hereafter accrue from escheats, 
unclaimed dividends, or distributive shares of the estates of 
deceased persons, shall be appropriated to the use of the Uni- 
versity.” 

Purporting to carry into effect. this. constitutional provis- 
ion, the Legislature, by an Act ratified the 22nd ot March, 
1875, enacted: “That all dividends heretofore declared, or 
which shall hereafter be declared, by any corporation, com- 
pany or asscciation, whether chartered or not, which shall 
not be recovered or claimed by suit, by the parties entitled 
thereto, for five years after the same were or shall be de- 
<lared,” shall be paid by the corporations, &c., to the Trus- 
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tees of the University of North Carolina; and they are au- 
thoiized to sue for and collect the dividends and hold them 
without liability for profit or interest; and if ‘no claim 1s 
preferred within ten years, then to hold the same absolute- 
ly. | 

The quéstion presented is, whether the provisions of the 
Act are warranted by Art. IX, § 6, of the Constitution, 
‘which we have cited. We do not think they are. “ Divi- 
‘de. ds” is'a word of very genera] and indefinite meaning. It 
has, in law, no particular and technical signitication. As it 
is used in the Constitution we think it is synonymous with 
“ distributive shares, ’ and used as a convertible term, mean- 
‘ing the same thing, to-wit, “dividends or distributive shares 
of the estates of deceased persons.” It is true, the punctua- 
tion of a comma atter the wo:d “dividends,” as the section 
is presented, would seem to favor the plaintiti’s construction, 
‘but when, by disregarding this punctuation a construction is 
given to the Constitution, which ‘makes it ‘consistent with 
its other parts, and those great rights it is intended to secure 
the Courts cannot hesitate to adopt that course. Cooley, 
171. Unless the word “dividend” is restricted by its con- 
text to a particular subject, it will apply to and embrace 
maty other estates and interests, with as much propriety as 
those of corporaticns and companies, but which were cer- 
tainly not supposed to fall within its scope and operatton ; 
as for example, the dividends of a bankrupt’s estate, and 
dividends to be paid by the more to the less valuable shares 
in | Foceedings i in partition. Fat. Rev., ch. 84,§ 5. Such a 
‘general and questionable ap plication of the term, we think, 
was not designed by the framers of the Constitution. — 

It has been heretofore decided that the University is a 
public institution and body politic, founded by the State on. 
the public funds and fora general public charity ; and ‘that 
an administrator is an officer appointed by the State, in the 
exercise of a political trust, to take charge of: dead men’s és- 
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tates; and that getting his office and the possession of the 
assets from public authority, he must execute the office and - 
account for and deposit the property, under the direction of 
the law. It is therefore held to be competent for the Leg- 
islature to enact, that an administrator should, after a reas- 
onable time, pay an unclaimed surplus of the estate, either 
to the University or other person charged by law with the 
keeping the same, for the benefit of creditors and next of kin. 
It is merely changing the fund fromone agency of the State 
to another without changing the trust. University v. Maults- 
by, 8 Ive. Eq. 257. | . 
- But assuming that the State may, in analogy to the pow- 
er it originally possessed in England, dispose of the surplus 
of a deceased person’s estate, after the payment of his debts, 
by first transferring the custody and use of it to the Univer- 
sity, and finally the absolute property, we know of no prin- 
ciple or authority which extends that doctrine to the estates 
of living persons or existing private.corporations. A divi- 
dend declared by and due from a private corporation 1s a 
debt due to the share holder and is recoverable as such. If 
A owes a debt to B, and the Legislature should enact, that 
if B fails to recover or sue for it within five years, the debt 
shall be taken from B and given to ©, it will scarcely be de- 
nied that this would be confiscation and prohibited by the 
$17, Art. 1, of the Constitution. The contention of the 
plaintiff is not against an administrator for a surplus of a 
dead man’s estate unclaimed in his hands, but it is against a 
corporation, to recover a debt which that corporation owes 
to a living man, the owner of the dividend, who sees fit not 
to pursue his debtor for the present. But if the legislative 
Act is based upon the presumption, that the owner of the 
dividend has died, leaving no claimant to his property, it 
does not help the plaintiff’s case, for in that event, the debt 
or dividend must devolve upon a legal representative and 
be disposed of in the due course of administration, first to 
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creditors, and then to the next of kin. In Williamson v. Le-- 
land, 2 Pet. 657, the Court said: “We know of no case in 
which a legislative Act to transfer the property from A to 
B without his consent, has ever been held a constitutional 
exercise of the legislative power in any State in the Union.. 
On the contrary, it has been constantly resisted as inconsis-- 
tent with just principles, by every judicial tribunal in 
which it has been attempted to be enforced.” errett v. 
Taylor, 9 Cranch, 43. Cooley on Const. Lim. 165~’6. 

The counsel for the plaintiff endeavored to support their 
case, by drawing an analogy between the operation of the. 
statute of limitations and the Act under which they claim. 
The analogy fails them. The statute of limitations bars the 
remedy only, and the debtor retains the possession of his 
property. But the Act under review, not only bars the: 
creditor of his right of recovery, but takes from him his 
property, transfers it to another and enables that other to 
recover and own it. The creditor not only loses his proper- 
ty, but by the magic of this Act and without consideration 
received, it is vested absolutely in another—it matters not 
_ whether that other is the State or its appointee. 

But again: the defendant is a chartered corporation,, 
founded by individuals on their own funds and for their 
own emolument. The government of the corporation is fix- 
ed by the charter and is unalterable except by its own con- 
sent. Its property also is as secure as that cf the individ-. 
ual citizen. Whatever advantages it has obtained by the 
grant of the State, they are exclusive to the corporation. 
University v. Maultsby, 8 Ire. Eq. 257. All contracts between 
the corporation itself and the Stockholders, which are made. 
pursuant to the charter, are equally inviolable. So whether 
we consider the corporation as a trustee for the dividend 
holder, as was insisted by the plaintiff, or as a debtor to the 
share holder for the dividend declared, both relations be- 
tween the parties are the result of contract, and the State is 
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inhibited from stepping between the corporation and its 
Stockholders and changing or modifying these contract re- 
lations between them, or between the State and the corpora- 
tion, without their concurrence. 4 Wheat.518; 6 low. 310; 
3 How. 133. Cooley on Const. Lim. 126~-’7. 

What claims, if any, the defendant corporation may have 
upon the unclaimed dividends of its Stockholders, depends — 
upon the provisions of its charterand its by-laws. However 
that may be, forfeitures of rights and property cannot be 
adjudged by legislative act; and confiscations, without a ju- 
dicial hearing, after due notice to the party to be affected, 
would be void, as not being by due process of law. In the 
case before us, the ownersof the unclaimed dividends are not 
parties to the action, and parties cannot, even by their mis- 
conduct, so forfeit their rights, that they may be taken from 
them without judicial proceedings in which the forfeiture 
shall be declared in due form. Cooley on Const. Lim..363. 
So, whether we view the Act of the Legislature in the light 
of the Constitution of the United States as impairing the 
obligation of a contract, or in the hght of our State Consti- 
tution, as conflicting with the provision which declares, that 
no person shall be disseized or deprived of his property but 
by the law of the land, or whether it be considered in the 
light of plain and obvious principles of common right and 
common reason, we cannot find sufficient support to author- 
ize the Court to declare it to be a valid and subsisting law. 
Tt was based upon a misapprehension ofthe proper construc- 
tion of Art. [X. § 6, of the Constitution. 

There is no error. 


PER CURIAM. Judgment affirmed. 
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JOSEP H. SKINNER v. CAROLINE WOOD and others. 
Will -- Construction of -~ Power of Executor to Sell Land. 


1. Where A dies leaving a last will and testament, appointing B and © 
his Executors, “ with discretionary powers to settle my estate.as they 
judge best for tre interests of my heirs atlaw;”’ Held, That thre Exe- 
eutors have no power to sell the lands of the testator. 

2. To confer a power to sell land under a will, plain and express words: 
are necessary; or the power must be implied by the imposition of du- 
ties on the Executor, wnich cannot be performed except by a sale, 


Civin Action tried at Fall Term, 1876, of Cuowan Supe- 
rior Court, before Mure, J. 

The only question presented by the case agreed, for the. 
decision of this court, is, whether the will of John Skinner 
gave to his Executors the power to. sell the land in dispute. 
The opinion delivered: by Mr. Justice Rodman contains a. 
sufficient statement of the facts. | 

His Honor in the court below was of opinion that the Ex- 
ecutors had the power to sell the land; and it appearing 
that the sale was made in good faith and that the amount 
was a fair price, he gave jndgment for the defendants, and 
the plaintive appealed, 


Messrs. Smith & Strong, for the plaintiff, 
Messrs. Gilliam & Pruden, for the defendant. 


Ropmuan, J. 1. This action is by Joseph Il. Skinner..to 
recover a piece of land. The defendants are C. M. Wood, 
W.C. Wood and Lavinia Skinner. The complaint alleges 
that the plaintiff and the said. Lavinia are the heirs of John 
Skinner, deceased, and own. the land by inheritance from 
him, and that the defendants Wood (not including Lavinia) 
are in possession and wrongfully withhold it from:plaintiff, 
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No reason is stated why Lavinia is not made a party plain- 
tiff or why she is made a defendant. As she is not in pos- 
session, no judgment can be recovered against her in this 
action. As it appears by the complaint that the plaintiff is 
entitled to half of the land only, his recovery, if he be enti- 
tled to recover at all, must be limited to that estate. If it 
appeared, as it does not, that Lavinia had conveyed her 
moiety to the other defendants, the plaintiff could not recov- 
er without proof of an actual ouster. 

Upon the. complaint alone, without reference to any de- 
fence, the plaintiff is entitled to recover a moiety of the 
Jand sued for. 

2. The defendant Lavinia does not answer, and as no judg- 
ment was asked against her, there was no need for her to do 
80. 

The other defendants answer and present new matter in 
defence. It is unnecessary to state it, inasmuch as by pre- 
sumption of law it 1s denied, (C. C. P. § 127,) and there is 
no evidence in support of it except what appears in the case 
agreed, which we must take as stating all the facts capable 
of proof, bearing on the controversy between the parties. 
Perhaps if it had appeared that at the execution of the will, 
the testator had been possessed of personal property greatly 
exceeding his debts in value, an argument might have been 
drawn from that fact, that the testator did not anticipate as 
possible, a necessity for the sale of his land and therefore 
did not intend to give sucha power to his executors. If on 
the contrary, it had appeared that his personal property was 
manifestly inadequate to the payment of his debts, it would 
have furnished an argument in favor of his having intended 
to give such a power. As the condition of the testator’s es- 
tate in respect to his debts does not appear in the case 
agreed, we are unable to put ourselves in his place as to the 
circumstances or to draw any conclusion as to his intent in 
his will, except from the mere words of the will. 
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3. From the case agreed, it appears that John Skinner, 
the ancestor of the plaintiff, died in December, 1860, leaving 
a will of which the following is a copy: 

“1, John Skinner, of Athol, Chowan County, State of 
-- North Carglina, nominate, constitute and appoint William 
Wood and John Skinner of Perquimans as my executors, 
_ with discretionary powers to settle my estate as he shall 
judge best for the interests of my heirs at law.” 

The will is dated 27 November, 1860. 

The executors qualified, and believing bona fide that they 
were empowered to sell the land of their testator, and that 
it was for the benefit of his heirs to do so, they did sell to 
Edward Wood, (whom the defendants Wood represent) in 
November, 18638. The testator was indebted to said Edward 
Wood by a bond for $15,000, and the executors took in 
payment for the land the said bond and $15,000 in Confed- 
erate bonds and currency. It is admitted that the price was 
not inadequate at the time of the sale and that all parties 
acted in good faith, and also that Edward Wood after his 
purchase expended some considerable sum of money in re- 
pairing the buildings on the land and in other improve- 
ments. : 

Thus, it is seen, that the simple question presented, is, 
did the will give to the Executors a power to sell the land ? 
And this question we must determine upon the mere words 
of the will, without the aid of any extrinsic circumstances 
capable of affecting their construction. | 

We are of opinion that it didnot. Ordinarily the estate 
and. control of executors are confined to the personal proper- 
ty of the testator. To extend it to his land, he must give 
them an estate in tie land or a power to dispose of it. 
Clearly no estate in the lund is given by this will. A power 
over the land—for example, to sell it—must be given by 
plain and express words, or it may be implied by the impo- 
sition of duties on the executors which cannot be performed 
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except by a sale; for example, to pay the debts of the tes- 
tator with his lands or to divide the proceeds among his 
heirs, &c. In the present case there are no words expressly: 
giving to the executors.a power to sell. And no duties are 
imposed which the testator must have known would require 
the executors to sell in order to perform them ; as in the ex- 
amples given above. The words of the will give to the ex- 
ecutors a fuller control over the. personal estate, than their 
mere nomination as executors would have given then. 
They are empowered to deal with it at their discretion, pro- 
vided their discretion is honestly exercised. The words are 
satistied by construing them as limited to this effect. There 
is nothing in them requiring us to extend their meaning so 
as to embrace a power to sell land, which isa power beyond 
those usual. to executors; and in the absence of a reason for 
so extending them, we would not be justified in doing so 
If words taken in a limited sense, as confined to certain usu- 
al objects, or to giving certain usual powers, have a meaning 
which may reasonably fulfil the intention, there is no ground 
for interpreting them as extending to other less usual objects 
- or powers, unless a reason for doing so can be found in the 
circumstances of the party using them, at the time they are 
used, oe 

Ot course this opinion is confined to the single poiut pre- 
sented on the record. The liability of the heits of the tes- 
tator for the debt, the right of the executors or of the eredi- 
tor to compel a sale of the land through the Courts and the 
right of the purchaser to be indemnified for his improve- 
ments to the.extent to which they have increased the value 
of the land, are questions not presented and which we have 
not taken into consideration. 

The judgment below is reversed, and the plaintiff will 
have judgment in this Court, to recover one half the land 
described in. the complaint, with costs against the defendants 
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Wood. The defendant Lavinia will recover her costs of the 
plaintiff. 


Per CURIAM. | Judgment. reversed, 


BENEDICT, TALL & CO. v. HENRY G. HALE 
Notary Public -- Affidavit for Order of Arrest. 


1. A non-resident Notary Public has no authority to take an affidavit to 
be used in the Courts of this State. (Bat. Rev. ch. 76.) 


2. But where an order of arrest was made upon such affidavit, and a 
counter atfidavit was filed by the defendant, and a supplemental oue by 
the plaintiff which was duly verified; Held, That the Judge below 
erred in vacating the erder. | 


(Clark v. Clark, 64 N. C. 150, cited and approved.) 


Morton to vacate an Order of Arrest obtaimed in an action 
brought in CUMBERLAND Superior Court, heard at. Chambers. 
on the 26th of December, 1876, before Buxton, J. 

The plaintiff firm, doing business in the city of New York,. 
sold a bill of goods to the defendant to a considerable amount. 
and claimed that there was still due the snm of $1,74].76. 

It was alleged that the defendant represented himself as 
having a surplus of assets over Habilities amounting to 
$18,350, by means of which he obtained a false and fictitious 
business credit. The plaintitis, in their demand for judg- 
ment, asked that defendant be adjudged guilty of fraud in 
contracting said debt, and also in removing and disposing 
of his property with intent to defraud his creditors. The 
defendant in his answer stated, among other things, that he 
was entitled to further credits upon said debt; that the rep- 
resentations made as to his assets were true at the time 
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they were made and he denied having disposed of his 
property with intent to defraud the plaintiffs or any of his 
‘creditors. 

Upon affidavit of plaintiffs the defendant wa’ arrested and 
filed a counter affidavit, and thereupon the plaintiffs replied 
‘with a supplemental one. The Clerk vacated the order as 
being improvidently granted, on the ground; 1. “ Because 
HALL. Smith, a Notary Public of the tate of New ) ork, 
before whom the affidavit of plaintiff was made, was not au- 
thorized by the laws of this State to take affidavits to be 
used in the Courts of this State; 2. Because the affidavit 
does not comply with the provisions of the C. C. P. relating 
to verification of pleadings, it being sworn ‘to the best’ of 
the knowledge, information and belief’ of the affiant, in- 
stead of being sworn to as prescribed in section 117 6f the 
Code.” 

(. From this ruling the plaintiffs appealed to the Judge of 
the District, who affirmed the order of the Clerk. Appeal 
by plaintiffs. 


Messrs. Merrimon, Fuller & Ashe, and W. A. Guthrie, for 
the plaintitts. 

Messrs J. C. McRae. and J. W. Hinsdale, for the de- 
fendant. 


Ropman, J. We agree with the Probate Judge and with 
the Judge of the Superior Court, that the affidavit on which 
the order of arrest was made was defective in the two par- 
ticulars pointed out by the Probate Judge. 

A Notary Public is recognized by the universal law of 
civilized and commercial nations. But his powers are con- 
fined to the authentication of commercial papers and to the 
protesting of bills of exchange and the like. 

The Act, Bat. Rev. ch. 76, is evidently confined to Notaries 
Public in North Carolina, and a Notary Public resident out 
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of the State has no authority to take affidavits to be used in 
the Courts of this State. 

If the defendant had moved to vacate the order of arrest 
for these defects, without filing counter affidavits, we think 
- tthat his motion should have been allowed. 

But he filed counter affidavits and thus opened the door 
to the plaintiff to file affidavits supplemental to his original 
one, which were duly verified. The case was thus brought 
within the decision in Clark v. Clark, 64 N. C. 150. 

The Judge was therefore in error in vacating the order of 
arrest for the reasons assigned by him. We have considered 
those reasons only. 

Judgment reversed and case remanded to be proceeded 
in, Xe. 

Let this opinion be certified. 


Per, CurraM. Judgment reversed. 


GEORGE W. SWEPSON v. JOSIAH TURNER. 
Officers of State -- Salaries exempt from attachment. 


The salaries of the officers and the pay of the employees of the State are 
not subject to any judicial process at the instance of creditors. 


Grvit Action, tried at June Term, 1876, of Wakx Superior 
Court, before Waits, J. 

The plaintiff recovered a judgment against the defendant 
for $1,368. An execution was issued and returned nulla 
bona. Thereupon a Supplemental Proceeding was institu- 
ted and the judgment debtor ordered to appear before E. R. 
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Stamps, Esq., who had been appointed Referee by the Court. 

On the 25th of November, 1876, the Referee reported that 

the amount due the defendant by the State for services ren- 

dered as Public Printer was about $500 and that several 

hundred dollars additional. would be due on the 17th day of 
December, 1876, at which time the contrect, entered into 

between the State and defendant, would expire. Upon the 

return ofthe report, His Honor made_ an order appointing 

G. Rosenthal, Receiver of the funds mentioned therein, and 

on the 9th of January, 1877, the defendant moved to vacate 
said order, which motion was overruled and the defendant 
appealed to this Court | | 


Messrs. Merrimon, Fuller §& Ashe, for plaintiff. 
Messrs. Moore § Gatling and Badger § Devereux, tor de- 
fendant. 


ReapkE,J. The salaries of the officers and the pay of the 
employees of the government, are to enable them to serve 
the government. And their expectations or their rights 
against the government for payment for services rendered 
or to be rendered, are not subject to any judicial process at 
the instance of their creditors. This isso from public policy, 
else it might be in the power of creditors to embarrass the 
government. This is so manifest and so well supported by 
authorities that it is unnecessary to elaborate it. .Buchanar 
v. Alexander, 4 How. U.S. R. 20. Bliss v. Lawrence, 58 N. 
Y, 445. Ltank of Tennessee v. Debrell, 3 Sneed, 379. Buck- 
ly v. Kekeri, 3 Penn. 368. 

There is error. This will be certified. 


PeER CURIAM. Judgment reversed. 
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STATE v. RUFUS HOVIS. 
Indietment -- Removing fence, &e. 


Where A claimed title to a cultivated field in possession of B and re- 
moved the fence therefrom ; He/7?, to ba indictable. (Bat. Rev. ch. 32, § 
93.) 

(Stale v. Graves 74 N. C. 395, and Swvpson v. Summey, Loud, 551, cited 
and approved. ) | 


INDICTMENT under the Statute (Bat. Rev. ch. 82, § 93,) for 
removing a fence surrounding a cultivated field, tried at 
Fall Term, 1876, of Lincoun Superior Court, before Schenck, 
red. 

It appeared that the prosecutor owned a store near Ore 
Bank in Lincoln County and a small parcel of land adjoin- 
ing, which he had in cultivation, He was in possession in 
1875 and continued therein until April 1876, when the de- 
fendant pulled down the fence and hauled away the rails. 
It further appeared that about six years before this occur- 
rence, the defendant fenced and cultivated said land, under 
a lease for 99 years, which lease was not registered. 

Under the instructions of His Honor, the jury rendered a 
verdict of guilty. Judgment. Appeal by defendant. 


Attorney General, for the State. 
No counsel, for the defendant. 


Fatretors, J. Itwasdecided in State v. Graves, 74 N.C. 
396, that rails made into a fence are real property and that 
removing them would not be a forcible trespass on personal- 
ty nor larceny at common law. This principle however 
does not affect the present case, as the offence charged is 
embraced by the express terms of § 48, ch. 32, Battle’s 
Revisal. 
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The prosecutor was in the actual quiet possession of the 
fence around his field in cultivation and had been for more 
than a year when the defendant pulled it down. This pos- 
session could not be disturbed by any adverse claimant in. 
this “short hand” way. because it would, in most cases, lead 
to some other and more serious breach of the peace and good 
order of society. 

If the defendant has a better, title than the prosecutor to: 
the premises or to the possession thereof, he can assert it by 
due course of law, but he cannot do so by violating the 
criminal law of the State. No error is assigned by the de- 
fendant and we see none uponthe record. 1nsuch cases the 
judgment must be affirmed. Swepson v. Summey 74 N.C. 
551. There is no error. 

Let this be certified, to the end that further proceedings 
may be had according to law. 


Per Curiam. Judgment affirmed. 


- 


STATE v.C. D. BUTNER. 


Charge to Jury -- Manner of. 


In a charge to ajury, where thereis no allegation that the emphasis, tone 
ormanner ofthe Judge impressed his words with any other than their 
recognized signification ; Held, not to be error. 


_ Ivpicrmeyt, for Fornication and Adultery, tried at Fall 
Term, 1876, of Yapx1n Superior Court, before Kerr, i 

The facts in the case and the exception to His Honor’s 
charge to thejury, are sufficiently stated in the opinion of 
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this Court. There was a verdict of guilty and judgment, 
from which the defendant appealed. 


Attorney General, for the State. 
Mr. J. M. MeCorkle, for defendant. 


Reabe, J. The defendantand a woman were indicted for 
fornication and adultery ; and there was evidence, that in a 
playful scuffle between them, in the presence of the defend- 
ant’s wife and others, the woman fell or was pulled into the 
lap of the defendant. And the Solicitor for the State insist- 
ed in his argument to the jury, that such familiarity was 
evidence of guilt ; and indeed, that the impropriety was so 
great, that if it had been in refined society and the female 
had had a proper “avenger,” it would have put the defend- 
ant’s life in jeopardy. To this the defendant’s counsel re- 
plied, that while that might be so in high life, yet such acts 
of familiarity were common in that section among plain peo- 
ple, such as the defendants were, and that they were re- 
garded as “innocent sport.” That is what we understand 
the counsel said, substantially. 

After reciting what the counsel on both sides had said as 
above, His Honor said to the jury, “ It is for you, gentlemen 
of the jury, to say if such acts are usual here.” 

The defendant insists that thereby His Honor intimated to 
the jury his opinion upon the faets, in violation of the sta- 
tute of 1796. 

Now we can conceive how, by emphasis, tone and manner, 
His Honor might have expressed his indignation and horror 
at what was said by the defendant’s counsel and his strong 
sympathy with what was said by the Solicitor, by the lan- 
guage'which he used, just as well as if he had said, “It is 
for you to say, gentlemen of the jury, whether it is possible 
for such acts of familiarity to be usual among any virtuous 
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people, and whether they are not the clearest proof of the 
guilt of the defendant.” 

But there is no allegation that there was anything in His 
Hlonor’s emphasis, tone or manner to impress upon his words 
any other than their recognized signification. And it is 
certainly not our duty or our pleasure, by a strained con- 
struction of his language, to put His Honor in fault. 

There is no error. This will be certified, &c. 


Per CURIAM. Judyment affirmed, 


STATE v. AUSTIN WILSON, 
Indietment -- Larceny ~- Evidence. 


Where on a trial for larceny, it was in evidence that the prosecutor had: 
money, that the defendant knew he had it, that they were drinking to- 
gether and were on the road together atnight, that the prosecutor was 
drunk and unconscious and the defendant had an opportunity of hand- 
ling his person, and that the defendant had no money on that night but 
had some the following day; Held, that the evidence was sufficient to 
warrant the jury m returning a verdict of guilty 


Inpictment for Larceny, tried at Fall Term, 1876, of AL- 
EXANDER Superior Court, before Buxton, J. 

The facts are stated by Mr. Justice Reade in delivering 
the opinion of this Court. Verdict of guilty. Judgment. 
Appeal by defendant. 


Attorney General, for the State. 
Mr. M. I. McCorkle, for the defendant. 


Reaves, J. The prosecutor was going home from Court on 
Wednesday evening “in a drinking condition” with $35,00 
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in his pocket-kook in different sized bills; was riding ona 
mule and was joined by the defendant on foot.. They stop- 
ped at a house on the way and it was proposed that they 
should buy liquor to drink. Defendant said he had no 
money. Prosecutor took out his pocket-book, untied it, 
took out a quarter, handed it to the defendant to pay for 
the liquor and tied his pocket-book up again. After drink- 
ing until the prosecutor was drunk, they left the house and 
went on the road together. After going some distance, the 
prosecutor’s consciousness, which he had Jost, returned to 
him and he found that he was down and the defendant was 
on his mule; and feeling in his pocket for his pocket-book, 
he found it was gone. He told the defendant of the loss, 
and the defendant went back to the house to hunt for it. 
The next day defendant returned to the court house, got 
drunk and showed “a wad of bills of money” and said he 
had “a plenty.” 

The question is, whether there was any evidence to go to 
the jury, either that the money was stolen at all, or that the 
defendant was the thief: 

These are the points; (1.) the prosecutor had the money 
in the house. (2) The defendant knew he had it. (3.) 
They left the house in the night time, together, and centin- 
ued together, unti] the money was missing. (4.) The prose- 
eutor was uuconscious, and the defendant had an opportuni- 
ty of handling his person, the prosecutor having got down 
from his mule, (5.) The defendant had no money that 
night and had a “wad” of it next day. We think this was 
evidence from which the jury might have reasonably found 
that the defendant was guilty. 

No error. 


VER CURIAM. Judgment affirmed. 
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McNEELY & WALTON y. J’ A. HAYNES & Co. 
Arrest -- Liability of Partners. 


A defendant cannot be arrested under C. C. P. § 149. (sub. sec. 4) unless 
he has been guilty of fraud in contracting the debt for which the action 
is brought. Th+refore, when one partner in a firm obtains credit by 
false representations, the other partner is not liable to arrest. 


Mortron to vacate an Order of Arrest, made at Fall Term 
1876, of Rowan Superior Court, before Cloud, J. 

Nostatement of the facts is necessary to an understanding 
of the opinion. His Honor allowed the motion to vaeate, 
and the plaintiff appealed. 


Mr. Jas. C. Kerr, for the plaintiffs. 
Mr. J. M. McCorkle, for the defendants. 


Bynum, J. The defendants, J. A. and Calvin Iaynes 
were partners in a mercantile business carried on in the coun- 
ty of Yadkin, where they both lived. 

The plaintiffs were doing business in the town of Salis- 
bury. Calvin Haynes purchased of the plaintiffs a bill of 
goods, as he at the time alleged, for the defendant firm and 
obtained credit therefor by false pretences and representa- 
tions. | 

The plaintiffs thereupon instituted an action against both 
J. A. and Calvin Haynes, unon which J. A. Haynes only was 
arrested, Calvin having escaped. 

In a civil action, the defendant cannot be arrested, unless 
he has been guilty of a fraud in contracting the debt. C. C. 
P. § 149, sub. section 4. As it appears from the case, J. A. 
Haynes was not present when the goods were purchased by 
Calvin, had no’ knowledge of it and in no wise connived at 
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or assented to it; nor does it appear that the goods were 
sent to or received by him. His affidavit negatives every 
allegation of fraud on his part and the counter-affidavit of 
the plaintiff does not contradict it. 

His Honor did not err in vacating the order of arrest as. 
to the defendant J. A. Haynes. 


Per CurraM. Judgment affirmed. 


COMMISSIONERS OF UNION COUNTY v. THE CAROLINA 
CENTRAL RAILWAY COMPANY. 


Township Trustees -- Assessment of Taxes. 


Where the Board of Trustees of a Township meet the County Commis-- 
sioners in joint session, at the request of the party interested, and 
assess property for taxation and make a verbal report of the same to 
the Commissioners: Held, that the assessment was properly made. 


Apprat from an Order confirming the decision of the Board 
of Commissioners of Union County, made at Fall Term, 
1876, of the Superior Court of said county, by Buxton, J. 

The question presented for the decision of this Court 1s 
sufficiently stated in its opinion. 


Messrs. Merrimon, Fuller ¢ Ashe, for the plaintiff. 
Mr. Robert Strange, for the defendant. 


Farretotu, J. The defendant having failed to list its 
property, as required by law, for taxation, through its At- 
torney requested the several Township Boards, through 
which the road passed, and the Board of Commissioners to- 
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‘convene in joint session to hear said Attorney, and after 
doing so, the Township Boards made their assessments in 
presence of the Board of Commissioners, which assessments 
was at once entered on the records of the said Board of Com- 
missioners. The defendant appealed, on the ground that 
the Township Boards made their reports to the Commis- 
sioners verbally and not in writing. His Honor overruled the 
objection, and in effect, as we understand it, decided that the 
assessments were properly made or at least were sufficient. 

Under the circumstances we see no objection to the deci- 
-sion of His Honor, and it is affirmed, and the plaintiff will 
recover costs in this Court. 


PER Curiam, Judgment affirmed. 


JAMES S. HILL and wife and others v. JOHN M. BROWER. 


False Representations -- Contract. 


1. Where representations are made by one party to a contract, which 
may be reasonably relied on by the other, and those representations 
are false and fraudulent and cause injury to the party relying on them, 
he is entitled to relief, 

2. Where the qnantity of land represented is the inducement to the pur- 
chase, and there is fraud in the sale, it vitiates the whole contract and 
is sufficient ground for setting aside the sale. 

3. The maxim of caveat emptor does not apply in cases where there is 
actual fraud. 

{Wilcoxon v. Calloway, 67 N. C. 463, and Walsh v. Hall, 66 N. C. 233, 
cited and approved.) 


This was a Procrepine for the sale of land, for the pur- 
pose of reinvesting the fund arising therefrom, heard at Fall 
Term, 1876, of Surry Superior Court, before Cloud, J. 
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The plaintiffs originally filed an ex parte petition tor the 
sale of certain lands in Surry County, and Edwin H. Banner 
was appointed a Commissioner to make the sale, which was 
accordingly done, and the defendant became the purchaser 
in the sum of $8,000. The defendant paid the amount of: 
the purchase money, except the sum of $2,500, which he de- 
clined to pay, for the reason, as he alleged, that the Commis-— 
sioner had fraudulently deceived him as to the number of 
acres contained in the tract, and insisted in consequence 
thereof that he had paid enough. This action was then in- 
stituted to secure the balance of the purchase money. 

His Honor in the Court below ordered a reference to ascer- 
tain what abatement should be made in the price of the 
land sold to the defendant, from which order the plaintiffs. 
appealed. 


Mr. J. F. Graves, for the plaintiffs. 
Mr. J. A. Gilmer, for the defendant. 


Bynum, J. The tract of land purchased by the defendant 
contained 486 acres, whereas he beheved 1t contained up- 
wards of 700 acres. It is found by the Court trying the 
facts as a jury, that the quantity of land supposed was a 
material inducement to the purchase, and that the defendant 
was deceived into the purchase by the false and fraudulent 
representations of Banner, who was appointed by the Court,. 
Commissioner to make the sale, and did sell the land to the 
defendant. When representations are made by one party to 
a contract, which may be reasonably relied on by the other, 
and those representations are false and fraudulent and cause: 
injury and loss to the party relying on them, he is entitled 
to relief 

The maxim of caveat emptor does not apply in cases where 
there is actual fraud. The representations of Banner, and 
his exhibit of the map and plat of the land, and his caleula- 
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tions of the quantity, not only caused the defendant to make 
no survey, but put to sleep any further inquiry as to the 
quantity of land. An actual survey was thus prevented by 
the artifice and contrivance of the other party. This rea- 
sonably accounts for the apparent laches of the defendant in 
not sooner discovering the fraud. Wilcoxon v. Calloway, 67 
N.C. 483. Walsh v. Hall, 66 N. C. 238. 

Banner, the Commissioner, was the officer appointed by 
the Court to make the sale under its direction, and when 
the frauds of its officer in executing its orders are brought 
to its notice, the Court will give redress to the party in- 
jured. —— 

Where the quantity of land represented, is the induce- 
ment to the purchase, and fraud in the sale is alleged and 
found, it is not a proper ground for an abatement of the 
price, but it vitiates the whole contract and is a sufficient 
ground for rescinding and setting aside the sale in toto. To 
this, we are informed by his counsel, the plaintiff assents. 
Unless therefore, the defendant elects to complete his pur- 
chase upon the terms of his contract with Banner, the con- 
tract of sale will be rescinded and set aside and a resale 
ordered. It is alleged that valuable improvements have 
been put upon the premises by the defendant. If the land 
sells for so much, he is entitled to the repayment, with 
interest, of the purchase money paid and also to the value 
of his improvements put upon the land ; with the qualifica- 
tion however, that the improvements must be estimated ac- 
cording to the enhanced value conferred upon the land 
thereby. The defendant must account for rents and profits. 
A reference and account will be had. There is error. Judg- 
ment reversed and case remanded to be proceeded with in 
accordance with this opinion. 


Per CURIAM. Judgment reversed. 
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CALVIN VESTAL v. W. J. SLOAN and wife. 


Trusts and Trustees ~- Account. 


Where A, by arrangement between them, bought B’s land at execution 
sale and took the title to himself agreeing that he would reconvey to b 
upon payment of the amount of his bid and also a certain debt due to A 
as guardian ; and afterwards B makes a payment to A and is induced 
by misrepresentation and fraud on the part of A, to take A’s bond to 
make title to the land to B’s wife on payment of $500; Held, that the 
relation of trustee and cestuz gue trust was established by the original 
agreement and the latter bargain was void, and that B was entitled to 
an account to ascertain what balance if any was due to A. 


(Lee v. Pearce 63 N. C. 78; Whitehead v. Hellen and Kornegay v. Spicer 
at this term, cited and approved.) 


Civin Action, tried at Fall Term, 1876, of CHaTHAM Su- 
perior Court, before Cloud, J. 

The plaintiff claimed certain lands in the county of Chat- 
ham, formerly owned by the defendant. The Sheriff sold 
the same by virtue of sundry executions against the defend- 
ant and the plaintiff became the purchaser in the sum of 
$200, and upon payment of the money, obtained a deed from 
the Sheriff. 

Subsequently, and at the request of the defendant, the 
plaintiff executed a bond to make title to the land to Mrs. 
Sloan on payment of $500; but the defendant insisted that 
this arrangement was brought about by traud, practiced 
upon him by the plaintiff. The plaintiff was guardian of 
the minor heirs of one Watson and as such guardian heid 
a judgment against the defendant. ‘There was evidence 
tending to show that the parties had agreed that one Wil- 
liams should bid off the land at the sale for the defendant, 
and that while the sale was progressing, the defendant stop- 
ped Williams from bidding, because the plaintiff suggested 
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to him that the claim due “the Watson heirs” might be 
more advantageously compromised by the plaintiff; and that 
he would buy the land and reconvey to detendant upon pay- 
ment of his bid, and such sum as he would have to pay the 
Watson heirs. The plaintiff bought at the said sam of $20.0 
and thereafter compromised the claim of said heirs at 3400. 

It further appeared that the plaintiff with the consent of 
the defendant sold a portion of the land to J. A. Williams 
for $500, and that afterwards the defendant paid the plain- 
tiff $100 in cash; that a short time after said payment, the 
plaintiff threatened to turn the defendants out of possession 
and thereupon the said bond to Mrs. Sloan was taken up 
and two notes of $250 each were executed by defendants to 
plaintiff, who surrendered to Sloan certain receipts he held 
against him as Constable. Subseqnently the title bond and 
notes were respectively surrendered, and the plaintiff took 
possession of that portion of the Jand known as the “Aaron 
Johnson” tract, and demanded that defendant should pay 
$650 for the balance of the land, which the defendant declined 
to do, but tendered to plaintiff the amount of interest due 
on the $600. 

The evidence for the plaintiff was mm conflict w ith that of 
the defendant in regard to what was said on the occasion of 
the sale; the plaintiff, as guardian of the said heirs, had paid 
~ to one of them about $900 and to the other $700 and that 
the receipts he held against defendant as Constable amount- 
ed to about $400. There was also conflicting evidence as to 
the sale to J. A. Williams and the amount of the notes of 
Mrs. Sloan. : 

The material issues submitted to and found by the jury 
under the charge of the Court were as follows: 

1. That plaintiff did agree with defendant on the day of 
Sherift’s sale, that upon payment of $600 he would convey 
the land in controversy to Sloan. 

2. That Sloan paid plaintiff $600 and tender ed $110 in- 
terest. 
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3. That defendants did execute the notes of 28th Nov., 
1872, for the purchase of said land and accepted the bond 
to male title, by reason of fraud, duress and misrepresenta- 
tion on. the part of plaintiff. 

43. ‘That the annual value of the land in dispute was S40. 

Verdict for the defendants. Rule for new trial. Rule 
discharged. Judgment. Appeal by plaintiff. 


Mr. John, Manning, for the plaintiff. 
Blessrs. L. C. Edwards, J. B. Batchelor and J. ff. Headen, 
for the defendants. 


Pearson, C. J. This case involves the principles in re- 
spect to dealings between trustee and cestui que trust, which 
are decided and discussed in Lee v. Pearce, 68 N.C. 76 and 
in Whitehead v. Hellen and Kornegay v. Spicer, at this term. 
A reference to the three casesnamed is al] that is necessary. 
A statement of the facts of this case will show the applica- 
tion. 

At the sale, plaintiff agreed to buy the land for Sloan 
and hold the title in trust to secure the amount of his bid, 
and also the amount due to his wards. The whole amount 
is fixed at $600. 

This constituted the relation of trustee and cestud que trust. 
By a sale of a part of the land, the defendant paid to plain- 
tiff $500, and he also paid $100. So that, he had redeemed 
his land except a balance for interest. 

In this condition of things the plaintiff says to defendant : 
«JT am not bound in law to comply with my agreement be- 
eause it is not in writing and I demand possession,” where- 
upon the defendant agrees to give up his equity of redemp- 
tion and to accept the Lond of plaintiff to make title to his 
wife on payment of the sum of $500. Why this extra payment 
is required is not explained unless it can be referred to the 
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fact that plaintiff handed up to the defendant his receipts 
as constable for claims to the amount of some $300 or 
S400. | 

- Afterwards the plaintiff takes possession of another part 
of the land (Aaron Johnson tract) and finally concludes to 
“gobble up” the rest, but is induced to let the defendant. 
have three months further time in which to redeem, provid- 
ed at the end of that time, if the moncy was not paid, the 
defendant and his wife would quietly surrender the posses- 
sion. 

Can a more flagrant case of fraud and oppression be im- 
agined * | 

The extension of time tor turning out the defendant has 
no legal effect; the plaintiff had paid nothing for the de- 
fendant’s right to redeem and the terms of this extension 
of time, as well as the refusal to accept the interest which 
was tendered and the manner of the refusal,all show that the 
plaintiff was oppressively exercising the power which he 
supposed he had over a necessitous man, who was in “his 
clutches.” | 

There will be an order for an account to show the balance 
due on the original $600; to-wit: the interest at 6 per cent 
in arrear, after deducting the rents and profits of the Aaron 
Jolinson tract while the plaintiff has been in possession, and 
a deeree that upon payment of such balance, the plaintiff 
convey the land, excepting the part sold to Williams, to the 
defendant Sloan. If the rents and profits of the Aaron 
Johnson tract while the plaintiff has been in possession be 
in excess of the interest in arrear, the plaintiff will pay that 
amount to Sloan. 

There will also be an order that Sloan return to the plain- 
titf (or account therefor) the constable’s receipts, but this is 
no charge on the land. Mrs. Sloan will not be noticed in the 
decree. She is merely a volunteer, has paid nothing, and 
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was simply the object of her husband’s bounty, in all proba- 
bility to put the land out of the reach of creditors. 
No error. 


Per CuniaM. Judgment -affirmed.. 


ALBERT FOSTER v. THOMAS S. PENRY. 
Landlord and Tenant -- Jurisdiction. 


1. Where A rented land from B without any agreement as to the rent to 
be paid; Held, that A was a tenant and entitled to the whole crop until 
a division. . 


2. In an action by B to recover the rent, wiea neither the sum de-- 
manded nor the amount ascertained to be due, exceeds two hundred. 
dollars; Held, that the Superior Court has no jurisdiction. 


Civin action tried at Fall Term, 1870, of Davis Superior 
Court before Kerr, J. The plaintiff claimed certain crops, 
as due him from the defendant, for rent of a plantation for 
the year 1874. There was evidence tending to show that. 
defendant rented the plantation of plaintiff and that he: 
was to pay rent in kind, and that one-third of the crop was: 
the customary rent. The jury however upon this issue be- 
ing submitted found that the defendant did not agree to 
pay one-third of the crop in kind; and there was no evidence 
that the defendant agreed to pay money rent. The jury 
found as a further fact, that the value of the rent of the land 
for 1874 was $177.75; this sum being ascertained by caleu- 
lating the value of the corn, wheat, &., raised thereon, du- 
ring said year. 
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His Honor thereupen gave judgement in favor of the 
plaintiff for the value of the rent and costs of action, from 
which the defendant appealed. 


Mr. 1. J. Wilson, for the plaintiff. 
Messrs. Watson & Glenn, and J. M. McCorkle, for the de- 
Fendant. 


‘Farrciotu, J. This action is governed by the Act of 
“V868—"3, ch. 166, and was brought before a division of the 
erop, for vne-third part of the crop raised on the land of the 
plaintiff during the year | S74. 

Upon the issues submitted, the jury find that the defend- 
ant rented land from the plaintiff and that he did not agree 
to pay the plaintiff one-third of the crop in kind, and it ap- 
pears frcm the case agreed, that there was no evidence that 
he agreed to pay any stipulated money rent, nor does it ap- 
pear that he agrced to pay any money rent at all. 

Xm this condition of the case, the plaintiff could not reeov- 
er on the idea that he had title to the whole crop, because 
his agreement was not in writing, as required by § 13 and 
if was not an agrcement to pay a money rent as required Ly 
§ 14; besides. when nothing appears except that there was 
a renting, as is the case here, the land for the term belongs 
+g the tenant, and the title of the whole crop is in the de- 
fendant as tenant until division under the Act of 1&68~’9. 
The plaintiff was, after verdict, allowed to amend his com- 
plaint, by demanding compensation for the use and oecupa- 
tion of his premises. 

Without stopping to consider whether, under § 182 and 
other hberal provisions of C. C. P., the plaintiff can so 
amend his complaint as substantially to change an action 
ex delicto into an action ex contractu, we are of opinion that 
the plaintiff cannot recover in this action even as amended, 
beeause neither the sum demanded nor the amount ascer- 


JANUARY TERM, 1877. 133 


A 


DARBY c. Cipy OF WILMINGYPON, 


= eee erm eee Se a ee ee e+ ee ee ee 


tained to be due exceeds $2)J, antl the matter is therefore 
Within a mayistrate s jurisdiction. 

Assuming that the relatioa of Landlord and Tenant exist- 
ed between the parties, the plaintuk was eutitlel to parti- 
tion of the crop, which would rejaire a different kind of 
proceeding from the present. 

The deteadant will reeover his costs in this Court, 

There is error. Let this be certified. 


Per CuRIAM. Judgment reversed. 


PRANK HH. DARBY v. THE CITY OF WiLMINGTON,. 
Statute -- Construction of. 


lL. Although a statute may be unconstitutional! in part and constitutional 
in part, yet Wagre oaly vag ooject isarmed at atl the same is uncon~ 
stitu lonal and all tae provisiois are contrib atory to i¢ and would not 
have been enacte.! but for the main object, the waole stalute is void. 

2. Therefore, where the platacifacced as rezistrar of voters preliminary 
to an election held un ler Ch. 43, Private Laws 14745, **An Act to 
amend the Charter of the City of Wilmin¢tor.”? waich Act is uncon- 
stitutional, he cannot recover the value of his services in an action 
against the city. 

(Van Bokkelen v, Cane lay, 73 N.C. 193, cited and approved.) 


CIVIL ACTION tried at Chambers on the 18th of October, 
1875, before McKoy, J. 

The plaintiff was one of the Registrars of voters at the elec- 
tion which was authorized to be held in defendant city, under 
§ 8, Ch. 43, Private Laws 13745, and performed the duties 
required. He brought this action in a Justice’s Court for 
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compensation allowed by § 9, of said Act and the Justice 
dismissed the action on the ground that said Act was wholly 
unconstitutional. The plaintiff appealed to the Judge of 
the District who reversed the decision of the Justice of. the 
Peace and gave judgment. that the plaintiff recover the sum 
of twenty-five dollars and costs. Detendant appealed. 


Mr. . Gt. Haywood, for the plaintiff. 

The plaintiff has the right to be paid for his services, not- 
withstanding some parts of the Act of 1874~’5, are uncon. 
stitutional. Van Bokkelen v, Canaday, 73 N.C. 198. Yet so 
much thereof as provides for the payment of such officers as 
the plaintiff is valid and binding upon the city. Cooley on 
Const. Lim., pp. 177-181-211; People v. Bradley, 64 Barb 
(N. Y.) 229; Nelson v. Milford, 7 Pick. 18; Bancroft v. Lin- 
field, 18 Pick. 568, and Guilford v. Supervisors, 13 N.Y. 
143. 

Mr. D. L. Russell, for the defendant. 


Reape, J. By an Act of the General Assembly, ratified 
February 3, 1875, entitled “An Act to amend the charter of 
the city of Wilmington,” it was enacted that the city should 
be divided into three wards, &¢., and that there should be 
an election for Aldermen; and that preliminary thereto, 
there should be a registration of those who were to vote at 
said election and the plaintiff was one of the Registrars 
named in the Act and he performed all the duties of Regis- 
trar required of him by said Act and the election was held. 
That was the scope of the Act Its only object was to pro- 
vide for and to accomplish said election. 

In the case of Van Bokkelen v. Canaday,73 N. C., 198, this 
Court decided that the said Act and the election held under 
it were unconstitutional and void. 

The plaintiff brings this action to recover the value of his 
services, not against the State which ordered him to per- 
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form them, but against the city which repudiated them and 
never authorized them and never had any benefit from _ 
them. | 
The position taken by the plaintiff is that all of an Act 
is not necessarily unconstitutional because a portion of 1t 1s; 
and that while the Legislature had no power to lay off the 
city into wards and to order an election for Aldermen. yet 
it had the power to order a registration of voters for the 
election, and to appoint the plaintiff Registrar, and therefore 
he is entitled to compensation for the services which he ren- 
dered, | | 
It is true that a statute may be unconstitutional in part 
and constitutional in part, where it relates to different sub- 
jects, or even where it relates to but one subject if its parts 
can be separated and the object aecomplished without the 
objectionable features ; but where only one object is -aimed 
at and the main object is unconstitutional and all the pro- 
visions are contributory to it and would not have been 
enacted but for the main object, then the whole is void. 
Cooly, in his Const. Lim, 178-9, states the distinction very 
clearly. as follows: “Where a part of a statute is unconsti- 
tutional, that part does not authorize the Courts to declare 
the remainder void also, unless all the provisions are con- 
nected in subject matter depending on each other, operating 
together for the same purpose; or otherwise so connected 
together in meaning, that it cannot be presumed that the 
Legislature would have passed the one without the other.” 
Now as already stated, the election was void ; the regis- 
tration was connected with and only necessary to the elee- 
tion and would not have been ordered but for the election, 
therefore the registration was void Indeed, it was ex- 
pressly decided, that even if the election had been otherwise 
valid, yet the registration was invalid. 
The conclusion is, that inasmuch as the defendant never 
employed the plaintiff to render the services and never re- 
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ceived any benefit from them and inasmuch as the services 
were in furtherance of an unlawful object, the plaintiff is aot 
entitled to recover of the defendant. 

Whether he is entitled to recover of the State, is not he- 
fore us. 

There is error. Judgment reversed, and Judgment here 
for defendant. 


Per CuRIAM. Judgment reversed. 


COMMISSIONERS OF ALAMANGE v. J. A. BLAYR, Admr. of B. 
B. Bulla 


Liability of Administrator -- Amendments to Pleadings. 


1. An administrator is not liable as such, for money received by him 
upon a claim which had been placed in the hands of his intestate for 
collection. 


2 Amendments to pleadings which further justice, speed the trial of 


controversies or prevent unnecessary circuity of action and unneces~ 
sary expense, should be liberally allowed on proper terms. 


CIVIL AcTION, tried at Fall Term, 1876, of RanpoLpu Supe- 
rior Court, before Kerr, J. 

His Honor, by consent of the parties, found the facts to 
be as follows: In 1864 or 1865, the County of Randolph be- 
came indebted to sundry citizens \of Alamance County, in- 
eluding the Sheriff, Jailor and Clerk of the Superior Court, 
in the sum of $441.85 for costs and jail fees, incurred by the 
removal of the case of State v. Modlin and others (who were 
charged with burglary) from Randolph to Alamance for trial. 
At Spring Term, 1866, of the Superior Court of Alamance, a. 
nolle pros. was entered and the case dismissed... Subsequené- 
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ly a bill of costs in favor of said officers and others, amount- 
ing in all to $549.48, was sent to B. B. Bulla. at that time 
Clerk of the Superior Court of Randolph. Upon presenta- 
tion to the proper authorities of said County, an order was 
made for the payment thereof. This order was afterwards 
approved by the Board of County Commissioners in Decem- 
ber, 1868. 

The amount due as aforesaid was paid by Alamance 
County to the parties entitled. 

Bulla died in July, 1872, and Blair was appointed admin- 
istrator. No part of said amount was ever paid to Bulla, as 
Clerk aforesaid or otherwise. 

In 1874, and before this action was brought, the Sheriff of 
Randolph paid to Blair the administrator of Bulla, the 
amount due upon said order and was credited with the 
same in his settlement with the County. A demand was 
made upon Blair as administrator to pay said amount. 

Upon the foregoing facts, His Honor held that this action. 
could not be maintained. 

The plaintiffs’ counsel then moved for judgment against 
Blair individually, which motion was overruled. Judgment 
in favor of defendant for costs Appeal by plaintiffs. 


Messrs. Scott ¢ Caldwell, for plaintiffs. 
Messrs. Mendenhall § Staples, and J. A. Gilmer, for de- 


fendant. 


Ropman, J. It is conceded by both parties, that upon the 
facts found by the Judge, the plaintitts were not entitled to 
the judgment demanded in their complaint, which was against 
Blair as administrator of Bulla. Bulla never received the 
money and was never indebted to the plaintiffs. We may 
assume for the present purpose, that upon the facts found, 
the plaintiffs were entitled to judgment against Blair indi- 
vidually. The plaintiffs without moving to amend their com- 
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‘plaint soas to make it conform to the proof moved the 
Yourt for a judgment against Dlair individually which the 
Court refused and dismissed the action. 

We think that under §§ 128, 129, 132 and 135 of C.C. P., 
the Court might have allowed the amendment suggested, 
either upon motion by the plaintiffs or ex suo motu. The alle- 
gation in the complaint that the money was received by 
Bulla in his life time was a mistake, as the defendant neces- 
sarily knew, and it does not appear to us, that 1t could have 
misled or prejudiced him in his defence. But we cannot 
say that the allegation was immaterial. In fact it was ma- 
terial. If true, the plaintiffs would have been entitled to 
judgment against the defendant, to be levied de bonis testa- 
doris, But the allegation was supported by no evidence. 
We think that under the sections cited, the allowance of the 
amendment was discretionary with the Judge under the eir- 
cumstances of this case and that his refusal to allow it ean 
not be reviewed here. 

This Court has often expressed its opinion, that amend- 
ments which further justice, speed the trial of controversies 
or prevent unnecessary circuity of action and unnecessary 
expense ought to be hberally allowed on proper terms. 
Such is undoubtedly the spirit of the Code, as is shown by 
the sections above cited But in most cases, 1t must remain 
with the Judges of the Superior Courts alone to give effect 
to it. 

Of course, the dismissal of the present action will be with- 
out prejudice to one against Blair personally. 


Per Curiam. Judgment aftirmed. 
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JOTINSON, CLARK & CO. v. C. H. BERNHEIM. 


Partnership -- General and Special. 


1. Ina general partnership, the dealings of each partner with third per- 
sOhs, Wi any manner legitimate to the business, are binding on the 
partnership. 

2 fn a special partnership. the power of each partner, in regard to deal- 
ings with third persons who have notice of the terms, is special. If 
however the terms are violated and the transaction enures to the benefit 
of the partnership, the partnership is Hable, 


“MVIL ACTION tried at Fall Term, 1876, of CaBarrus Su- 
perior Court, before Schenck, J. 

The action was brought by the plaintiffs against the de- 
fendant as one of the firm of Bernheim & Waring, for goods 
sold and delivered to Waring, the other member of the 
firm. 

The points raised and decided in this Court upon the 
facts in the ease and the objections to the charge of His 
Honor in the Court below, are so fully stated in the opinion 
delivered by Mr. Justice, Reade, as to render any further 
statement unnecessary. Verdict for defendant. Judgment. 
Appeal by plaintiffs. | 


Mess :s. Shipp & Builey and R. Barringer, for the plaintiffs. 
Mr. W. J. Montgomery, for the defendant. 


Ieapr, J. A & B are general partners to do some given 
business ; the partnership is. by operation of law, a power to 
each to bind the partnership in any manner legitimate to 
the business. If one partner go to a third person to buy an 
article on time for the partnership, the other partner cannot 
prevent it by writing to the third person not to sell to him 
on time ; or if one party attempt to buy for cash, the other 
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has no right to require that it shall be on time. And what 
is true in regard to buying, is true in regard to selling. 
What either partner does with a third person is binding on 
the partnership. It is otherwise where the partnership is 
not general, but is upon special terms, as that purchases and 
sales must be with and for cash. There the power to each 
is special, in regard to all dealings with third persons at 
least who have notice of the terms. But even in that case 
if the terms are violated, as if a partner buy on time when 
he ought to bny for cash and the thing bought come imto 
the partnership and the partnership take the benefit, the 
partnership must pay for it. 

Apply these principles to the case before us, and it will 
be seen that the case has not. been tried avcording to law. 

The issues submitted to the jury do not cover the case 
The plaintitts’ allegation was that the goods were sold to the 
partnership of Bernheim & Waring The first issue was, 
were they sold and delivered to Waring, one of the part- 
ners? The jury answer “no.” But that does not negative 
the fact that they were sold and deilvered to the partnership. 
The second issue was, did the defendant Bernheim, as the 
partner of Waring, notify the plaintiffs before credit was 
given to Waring, not to sell to Waring except fur cash ? 
The jury answer “yes.” But that docs not find whether the 
terms of the partnership were general or special; or if 
special, whether the goods, although bought contrary to the 
terms, did not go into the use of the partnership. So, the 
issues decide nothing. The issue which the plaintifts offered 
and which His Honor refused, covered the whole ground. 
Is the defendant Bernheim indebted to the plaintiffs on ac- 
count of the partne.ship of Bernhiem & Waring? If so, 
how much ? | 

There was error also in His Honor’s charge. The plain- 
tiffs asked him to charge that even if the terins were to buy 
for cash only, yet if there was a departure from the terns 
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with the consent of Bernheim, then he would be hable. His 
Honor refused, because the pleadings did not raise the issue 
and because there was no evidence. 

The pleadings did raise the issue. The complaint alleged 
the liability of the partnership and the answer denied it. 
That made the issue. It was not necessary that the com- 
plaint should allege whether the partnership was lable upon 
the general agreement, or upon the ratification of a depar- 
ture from a special agreement. That was a matter of proof. 
And then His Honor says there was no proof. But there 
was, for the case states that the plaintiffs read in evidence 
several letters from defendant Bernheim, tending to show 
his knowledge of the delivery of the goods to Waring and 
his, Rernheim’s, recognition of the debt. 

Error. 


Per CurIAM. Lenire de novo. 
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JESSE YATES v. ROBERT YATES and wife. 
Possession of Land -- Evidence -- Expert -- Handwriting. 


1. Possession of land retained by a grantor not indebted, is evidence 
either that he did not execute the alleged deed inconsistent with such 
possession, or that if he did, it was upon a secret trust for himself. 


2. When the fact of possession of land 1s competent evidence, any acts or 
declarations of the possessor are also competent as characterizing his. 
possession. 

3. One who has been in busmess as a Clerk and also been Clerk of Court. 
and Sheriff, and who testifies that he has been frequently called on to: 
examine signatures, is a competent witness as an expert in the matter 
of handwriting _ 

4, Where on the trial below such witness was perutitted to compare the 

signature of a subscribing witness to an alleged deed, with the sig- 

nature of such subscribing witness to a deposition admitted to be 
genuine, and thercupon testified that the signature to the deed was not 
genuine, Held, not to be error. 


(Kirby v. Masten, 70 N.C. 5405 Horion ve. Green, GEN. CL 64; S’ ote 
v. Cheek, 13 Ire. T14; Slatev Jacods, 6 Jones, 284; Outlawy. Hurdle, 
1 Jones, i50, cited and approved.) 


CIVIL ACTION, to recover possession of real estate, com- 
meneed in Wilkes County and removed on affidavit of de- 
fendantsto Alexander County, thence by consent to Warauua 
County and tried at Fall Term, 1876, of the Superior Court 
of said County before Buxton, J. | 

Both parties claimed under their father John Yates, who 
had been in possession of the land in controversy about fitty 
years before his death which occurred on the 6th day of 
February, 1875. 

The piaintif¥ read in evidence a deed from John Yates 
and wife Elizabeth to himself, dated June 5, 1848, with 
David Yates and John Eller as subscribing witnesses. This 
deed was admitted to probate, Feb. 22, 1875, upon proof of 
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handwriting of both of said witnesses and also’of John 
Yates, but that of his wife Elizabeth was not proved, the 
signing by her appearing to have been done by making a 
cross-mark. 

The Probate Judge recited in his certificate, that both the 
grantors and witness David were dead and that witness 
Eller was a non-resident. There was no privy examination 
of the feme grantor. 

The plaintiff also read in evidence the deposition of said 
Eller, taken during the progress of the cause and signed by 
him, in which he stated -that he witnessed the execution of 
said deed at the instance of the grantors. Eller died before 
the trial of the cause. 

The defence was, that the deed under which the plaintiff 
claimed was fraudulent, that John Yates died in possession 
of the land and by last will and testament devised the same 
to his wife by a second marriage, Fannie M. Yates, for life, 
remainder to her two daughters in fee, and that defendants 
obtained possession from the devisees under a contract of 
purchase which was completed since the institution of this 
action, by their executing to the feme defendant a deed in 
fee simple, and that she, feme defendant, is now the rightful 
owner of said land. 

Exceptions: 

1. The defendants read in evidence an authenticated 
copy of the last will and testament of John Yates, dated 
August Ist, 1853, and of the codicil annexed, dated July 
23,1860, devising said Jand to Fannie M. Yates for life, 
remainder to his two daughters, Angelina and Elizabeth. 
Plaintiff excepted. 

2. The deed from the said devisees to defendant was read 
in evidence. This was objected to by the plaintiff for the 
reason (among others) that the deed had not been properly 
proved. Objection overruled. 

3. There was evidence tending to show that the plaintiff 
and John Yates had had a conversation about the title to 
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the land, which was objected to on the part of the defend- 
‘ants on the ground that the testimony involved a declaration 
of the plaintiff ou a different occasion and that he was not 
entitled to the benefit of 1t. Overruled. 

4, Fannie Yates, a witness for defendants, was asked on 
-cross-examination, “Did you tell Rufus Eller that you had 
made your husband swear, six months before his death, that 
he had never made a deed to Jesse Yates?” Ans. “TIT can- 
not recollect making any such remark.” And on re-direct 
examination, the followmg was allowed by His Honor: 
“Did you make your husband swear that he never made a 
deed to Jesse Yates?” Ans. “I did not.” Plaintiff ex- 
cepted. 

5. The defendants read in evidence a deed from John 
Yates to David Yates, dated December 24, 1855, conveying 
fifteen acres of land. The plaintiff objected because the 
date was subsequent to that of the deed under which plain- 
tiff claimed and that therefore his right could not be 
affected by it; but the defendants insisted that the evidence 
tended to show that the deed of June 5th, 1848, was not 
genuine: “I. Because John Yates, the maker of the deed 
to David Yates, was in possession at the date thereof claim- 
ing ownership, which was inconsistent with the idea that he 
had disposed of the land. 2. Because David Yates, the 
grantee, is one of the subscribing witnesses to the deed of 
1848, which was inconsistent with the idea that he realiy 
witnessed a previous conveyance of the land by John 
Yates.” 

6. J. KE. Pearce was introduced by defendants and _testi- 
fied that he did not think the signature of David Yates as 
one of the subscribing witnesses to said deed, was genuine. 
Defendants’ counsel then handed to witness a bond from 
said Yates to witness, who testified that he saw said Yates 
sign the bond, the defendants insisting that this was done to 
corroborate the statement of witness that he had seen David 
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Yates write his name, and not for the purpose of comparing: 
handwritings. Plaintiff excepted. 

7. J. P. Matthewson was then introduced by defendant,. 
as an expert in the matter of handwriting. The witness. 
stated that he had been in business as aclerk and store keep-- 
er fora considerable time; that he had been Clerk of the 
Court and Sheriff of the County, and had been frequently 
called on to examine signatures of persons, and from his 
means of observation could form an opinion satisfactory to- 
himself, as to whether two pieces of writing were by the 
same person. Plaintiff excepted. 

8. After examining the signature of John Her to a depo- 
sition admitted to be genuine, and his signature as witness 
to deed of 1848, the witness stated that in his opinion the 
latter signature was not genuine. Plaintiff excepted. 

9, Thomas Welch a Justice of the Peace testified for de- 
fendant, to the effect that John Yates made a statement to 
him which he reduced to writing. Yates swore to it and. 
signed it on October 9th, 1871. The substance of the affi- 
davit was, that he understood his son Jesse claimed to have 
a deed for the land, and he wanted to swear it was not so, or 
if he had a deed it was a forgery. The plaintiff objected to 
the reading of the afidavit on the ground, that it was an 
ex parte statement made by John Yates in the absence of 
the plaintiff. Objection overruled. 

Under the instructions of the Court, the jury rendered a 
verdict for the detendants. Rule for new trial. Rule dis- 
charged. Judgment. Appeal by plaintiff, 


Messrs. R. F. Arinfield, GN. Folk and Scott & Calduell, for 
plaintiff. | , 
Messrs. T. J. Wilson and H. Bingham, tor defendants. 


Ropman, J. It is unnecessary to repeat here the facts on 
which the several exceptions ofthegplaintiff are founded, as 
10 
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they will be found by reference to the case sent up from the 
Superior Court. 7 

We proceed to consider the exceptions in their order: 

First exception: Because of the admission in evidence of 
the will of John Yates, disposing of the land in controversy. 

It is admitted that no act or declaration of John Yates, 
could divest or disparage any estate previously conveyed by 
him to the plaintiff. But the will, and the other acts and 
ecleclarations of John Yates hereafter spoken of, were not al- 
towed as evidence for such purpose. 

The plaintiff claimed title under an alleged deed from 
John Yates dated on 5 June, 1848, and proved on 22 Feb- 
ruary, 1875, after his death which took place on 6 February, 
1875. As both parties claimed under John Yates, the plain- 
_ tiffas his grantee, and the defendants under his devisees, 
there was no controversy as to his title. 

It was in evidence that before and at the date of the al- 
jeged deed to the plaintiff, John Yates was in possession of 
the land in controversy and so continued (with the excep. 
tion of a piece which he sold to his son David) up to his 
death, a period of over twenty-five years, without having 
ever surrendered the possession to the plaintiff. 

It is a presumption that a person in possession of land 
holds for himself as tenant in fee. 1 Greenl. Ev. § 109, 
This presumption however is one of fact only, and may be 
rebutted by proof of declarations of the tenant in disparage- 
ment of his right; as for example, that he holds under some 
other person. 

The purpose for which the will of John Yates and other 
acts and declarations by him, while in possession and after 
the alleged deed to the plaintiff, were allowed in evidence, 
and that to which they were restricted by the Judge, was 
to corroborate this presumption and to exclude any suppo- 
sition that he held possession as tenant of the plaintiff or by 
his license, and to satisfy the jury that he held claiming ad- 
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versely to the plaintiff, and all others. It must be admitted 
that evidence of the unchanged and continued possession of 
the supposed grantor was competent evidence to impeach 
the supposed deed. Ever since Twine’s case (1 Smith L. C.) 
it has been held in a great number of cases, tliat possession 
retained by an indebted grantor, inconsistent with the terms 
of the deed, was evidence of a secret trust for the benefit of 
the grantor, and that therefore the deed was fraudulent as 
to his creditors. Upon the same principle, possession retain- 
ed by a grantor not indebted, 1s evidence, either that he did 
not execute the alleged deed inconsistent with such posses- 
sion, or that, if he did, it was upon a trust for himself. The 
reason in each class of cases is, that it is unusual and there- 
fore improbable, that a vendee for value, who must be pre- 
sumed to know who is in possession, will permit his vendor 
to remain in the enjoyment of the property, without the 
payment of rent, or at least without some incontestable ac- 
knowledgment of his title. 

This doctrine is so fully adopted in our law, that a posses- 
sion by one who entered as a tenant, for twenty years after 
the termination of the tenancy or after the last payment of 
rent, bars any action by the landlord for the recovery of the 
land. C.C.P., § 26. It has long been the settled law, that 
if a person enters upon land not as a tenant, but without any 
right or title at all, an adverse possession for twenty years 
will create the presumption of a deed from the true owner, 
if not under a disability. 

If the fact of possession is competent evidence, any acts or 
declarations of the possessor must also be competent as char- 
acterizing his possession. This has been very often held in 
cases where the question was, whether a prior deed from the 
possessor had been made in fraud of his creditors. The ca- 
ses on this point are numerous. I cite the most recent in 
this Court. Kirby v. Masten, 70 N.C. 540. The cases also. 
are very numerous where declarations of a person in posses- 
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sion have been admitted fer other purposes. In most of 
them the declarations have been against his interest, as be- 
ing in disparagement of his title. 

Greenleaf says: “Possession 1s prima facie evidence of sel- 
sin in fee simple; and the declaration of the possessor that he 
is tenant of another, it is said, makes most strongly against. 
his own interest, and therefore is admissible. But no reason 
is perceived, why every declaration accompanying the act of 
possession, whether in disparagement of the claimant’s title, 
or otherwise qualifying his possession, if made in good faith, 
should not be received as part of the res geste ; leaving its 
eftect to be governed by other rules ofevidence.” 1 Greenl. 
Ev. § 109. 

T have not been able to find any case which covers the 
present. But as the declarations tended merely to confirn: 
the presumption arising from the possession and to rebut. 
any suspicion that it was not adverse, we think they were 
competent. The worst that can be said about them is that. 
they were unnecessary. 

This exception 1s overruled. 

Second exception: The deed from the widow and daughters 
of John Yates, made to the defendants after his death, was 
immaterial. 

Tt was unnecessary for the defendant to show title in him- 
self. But it is manifest that, whether it had been properly 
proved or nof, its admission could not prejudice the plain- 
tiff. ‘his exception is overruled. 

Third exception: This exception, although not so stated, 

would seem necessarily to have been taken by defendant, as 
it was to the admission of evidence offered by the plaintiff. 
Hence it need not be noticed. 
— Fourth exception: We see no error in the J udge’s ruling. 
The question was intended to enable the witness to contra- 
dict evidence previously given tending to affect her credit. 
Exception overruled. | 
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Fifth exception: The reasons given for overruling the first 
exception apply also to this. The Judge however, gave as 
one of his reasons for admitting the deed, that it was not 
only the declaration of John Yates, but also of David Yates, 
one of the witnesses to the plaintitt’s deed, and being subse- 
quent to the plaintifi’s deed, was inconsistent with his attes- 
tation. We do not concur with His Honor in this reason, 
for there is no presumption that a witness has notice of the 
contents of a writing which he attests. His Honor’s con- 
clusion however, was supported by the first reason given by 
him, Exception overruled. 

Sixth exception: The testimony of the witness was cer- 
tainly competent in the limited application which His Honor 
allowed to it, viz: as corroborating the statement of the 
witness that he had seen David write, by exhibiting the 
writing. The question of the comparison of hand-writings 
is not presented. 

Seventh exception: We concur with the Judge that Mat- 
thewson was competent as an expert in hand-writing to 
testify as to his opinion. An expert in any art or science is 
one who has skill init. Greenl. Ev. § 440. There are vari- 
ous grades of experts, and the highest degree of skill is not 
necessary. A physician who has never specially studied the 
diseases of horses, and never saw a case of glanders, may 
give his opinion whether a mule had that disease. Horton 
v. Green, 64 N, C.64. Merchants and others who habitually 
receive and pass the notes of a bank are experts. State v. 
Cheek, 13 Ire. 114; State v. Jacobs, 6 Jones, 284. Exception 
overruled. 

Kighth exception: The witness was allowed to compare the 
signature of John Eller as subscribing witness to the alleged 
deed from John Yates to the plaintiff, with the signature of 
‘said Eller to a deposition introduced by the plaintiff in evi- 
dence on the trial. This was permissible under the decision 
in Outlaw v. Hurdle, 1 Jones, 150. The general practice 
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seems to be more liberal than what was approved in that 
case. Greenleaf says: ‘Where other writings admitted to 
be genuine are already in the case. Here the comparison 
may be made by the jury, with or without the aid of ex- 
perts.” Greenl. Ev. §§ 578-576, note 4. Chandler v. Le 
Baron, 45 Me. 534. In the famous Howland will ease, 4 
Am. L, Rev. 625, experts and the jury were allowed to com- 
pare not only the signatures of the alleged testatrix to pa- 
pers in evidence as bearing directly on the issue, but also 
her signatures to papers put in evidence only for the purpose 
of comparison, and the signatures of many other persons not. 
parties to the action to papers having no connection with 
the subject of it. This case however is not cited as an au- 
thority. This exception is overruled. 

Ninth exception: The remarks made on the first exception. 
apply to this. The exception is overruled. 

There is no error in the proceedings below. 


Perr Curiam. Judgment affirmed, 


H. C. WALL and T. C. LEAK, Executors, and others v. JAS. A. COV- 
INGTON Administrator and ANN C. LEAK Executrix 


Practice -- Taxation of Costs -- Fees of Referees. 


No part of the costs of an action can be taxed against the party, recover- 
ing judgment. 

Therefore, whea the plaintiffs recovered judgment in the Court below and. 
it was ordered that an allowance be made to the Clerk for stating an 
account, one halfto be paid by the plaintiffs and the other half by the 
defendants ; Held, to be error. 


Civit Actioy, onan Administrator’s Bond, tried at Fall 
Term, 1876, of RicHMonp Superior Court, before Furches, J 
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The facts are substantially as follows: One Johu P. Cov- 
ington died in Richmond County in 1857, leaving the plain- 
tiffs Virginia Covington, (now Stewart,) H. B. Covington and 
John P. Covington (a uunor) his heirs at law and distribu- 
tees. Soon after his death, the defeudant James A. Coving- 
ton was appointed and qualified as his administrator and 
executed a bond with one John W. Leak (testator of the 
other defendant) as surety. 

This suit was brought on sail bond by Wall and Leak Ex- 
ecutors of one Mial Wall, (vho was the former guardian of 
the children of said John P. Covington deceased) and the 
other plaintiffs above named. 

An order was made in the case, directing D. Stewart the 
Clerk of said Court to state an account, which was subse- 
quently returned and coutirmed and judgment entered ac- 
cordingly in favor of the plaintiffs. It was further ordered 
that said Clerk be allowed 3250 for stating said account, one 
half to be paid by defendants and the other half by plain- 
tiffs. The plaintiffs insisted that they were not chargeable 
with any part of the costs, and that said allowance should 
therefore be taxed against defendants. His Honor ruled 
otherwise and the plaintiffs appealed. 


Mr. John D. Shaw, for plaintiffs. 
Mr. John N. Staples, for defendants. 
\ 

Bynum, J. Upon the trial of the case, judgment was en- 
tered in favor of the plaintiffs and against the defendants 
for the debt and the costs of the action. It was further or- 
dered by the Court, that D. Stewart, the Clerk, be allowed. 
$250 for taking and stating the acccunt, one half to be paid. 
by the defendants and the other half by the plaintifts. 

There is error, The Clerk, as Clerk, 1s entitled to no fees 
or allowance for taking and stating an account by order of 
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the Court. Bat. Rev. ch. 105, § 23. If the account was ta- 
ken by him as referee, under C. C. P. § 245, as we 
think it was, then the fees therefor are fixed and determined 
by C. C. P. § 285. They then become a part of the costs, 
and are to be inserted in the judgment. ©. C. P. § 283. 
The party prevailing in the action is entitled, as a matter 
of law, to recover full costs of the other party, unless in ca- 
ses otherwise provided for. 

This case does not fall within any of the statutory excep- 
tions, but is governed by the provisions of C. ©. P. § 287, 
and further explained and confirmed by C. C. P. 88 276, 277 
and 348. (v.) 

The plaintiffs, therefore, having recovered judgment, no 
part of the costs can be taxed against them, but they are to be 
taxed against the defendants and inclade the fees of referees. 

Error. 


PER CurRIAM. Judgment reversed. 
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THOMAS H, SATTERTHWAITE and others v. THE BOARD OF 
COMMISSIONERS OF BEAUFORT COUNTY. 


County Commissioners ~- Necessary Expenses of County -- Parties. 


1. The Board of Commissioners of a county are entrusted with the duty 
and power of deciding what are necessary county expenses. 

9. Repairing and buildirg bridges are a part of the necessary expenses of 
a connty. 

3. When an Act authorizing the erection of a private toll-bridge “‘pro- 
hibits the establishment of any other (ull-bridge or any terry, within 
three miles, &e.,7 it is necessary that the owner or such toll-bridge 
shall he made a party to an action involving the right of the county to 
establish a free bridge within the prohibited distance, before the de- 
termination of the action 


(Brodnua v. Groom, 64 N C. 244, cited aud approved. ) 


This was a Controversy submitted without action under 
the Code of Civil Procedure and beard on the 17th of Octo- 
ber, 1876, at Chambers, before Moore, J. 

Upon application of citizens of Washington and Choco- 
winity Townships in Beautort county, the defendant Board 
of Commissioners declared that a free bridge across Pamlico 
river at the town of Washington, was a public necessity and 
a proper charge of said county. It was thereupon ordered 
that bonds be issued to the amount of $7,000, and appro- 
priated for the construction of said bridge. But it appear- 
ing that a toll bridge already in existence could be bought 
ata less price than a new one could be built. that the same 
was in good repair, and that it was advisable to buy, the 
defendants ordered the bonds to be deposited with the 
County Treasurer, in trust to pay for the bridge when the 
said Townships shall pay to said Treasurer the sum of $3,000, 
to be applied to the same purpose. 
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This proceeding was then had to obtain an adjudication 
as to the power of the defendants in the premises, and to 
test the legality of said bonds. 

Tiis Honor sustained the action of the defendants and the 
plaintifis appealed. 


Messrs. Sparrow § Son, for plaintitts. 
Mr. G. H. Brown, Jr., tor defendants. 


Pearson, C. J. ‘Who is to decide what are the necessary 
expenses of a County ? The County Commissioners, to whom 
is confided the trust of regulating all County matters. Re- 
pairing and building bridges is a part of the necessary ex- 
penses of a County, as much so as keeping the reads in 
order ‘or making new roads, &c.” Broadnax v. Groom, 64 
N. ©. 244, where the matter is fully discussed. 

The defendants say, that acting as ‘the Board of Commis- 
sioners,” they were satisfied that it had become a necessary 
expense of the County to provide a free bridge across the 
river at Washington so as to relieve the community from 
the burden of paying toll every time any one crossed the 
river (over the bridge now there) to or from the city; and 
every time any one transported, by way of the toll-bridge, 
merchandise, provisions or anything to or from the city. 

The Board of Commissioners further say, that endeavor. 
ing to perform this duty they were satisfied that the “toll- 
bridge” could be bought for a sum “much less than a bridge 
ean be built for and that the toll bridge is well built and is 
in good repair.” 

Coneeding that the Board of Commissioners have power to 
build a new bridge it is manifest that they have power to buy 
a bridge already built, for the result is the same. In either 
way a County bridge is provided for the use of the public, 
which is the purpose to be accomplished. 


vl 
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It is said in behalf of the plaintiffs that the allegation 
that the toll-bridge can be bought for less than another 
bridge can be built for, ison the assumption that in order to 
build another bridge the Board would be obliged to buy the 
franchise of the owner of the toll-bridge and this would re- 
quire more than the cost of a bridge. 

In this view it is necessary to put a construction upon the 
Act of 1866, amending the charter of the toll-bridge, which 
“prohibits the establishment of wny other toll bridge, or any 
ferry within three miles, &c.” 

Does this prohibition extend to the erection of a free 
bridge by the County, so as to eripple the County for all 
time to come and take from it a power, the exercise of 
which has become necessary in the progress of things? We 
will not enter upon this question of construction in the ab- 
sence of the owner of the toll-bridge, who has a right to be 
heard before it is determined, 

The case will be remanded on payment of costs by plain- 
tiffs, to the end that the owner of the toll-bridge may be 
made a party defendant and the point be distinetly pre-. 
sented by the pleadings; otherwise, judgment in the Court 
below affirmed and the proceedinys dismissed, 


PER CURIAM. Judgment accordingly. 
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STATE v. THOMAS STYLES. 


Jurisdiction -- Overseer of Western Turnpike Road -- Neglect of 
Duty. 


‘The Courts of Justices of the Peace have exclusive original jurisdiction 
(under § 4, ch. 81, Laws 1858-’9) of the offence of neglect of duty by 
overseers of the Western Turnpike Road. 


InpicTMENT for Misdemeanor, tried at Fall Term, 1876, of 
JACKSON Superior Court, before Cannon, J 

The defendant was overseer of a public road and charged 
with neglect of duty. Laws 188-9, ch. 81, § 4. Upon the 
trial in the Court below the defendant moved to quash the 
bill of indictment upon the ground that the Superior Court 
had no jurisdiction, because the Act of Assembly fixed the 
‘punishment at a fine of ten dollars. 

His Honor allowed the motion and discharged the de- 
fendant. from this judgment the Solicitor for the State 
appealed. 


Attorney General, for the State. 
Messrs. G. S. Ferguson and J. C. L. Gudger, for the de 
fendant. 


Farrceiotu, J. In pursuance of an Act, 1868-9, ch. 81, 
the defendant was appointed overseer of a portion of the 
Western Turnpike Road, and was indicted in the Superior 
‘Court for neglecting to keep his part of said road in repair. 

The 4th section declares that any such overseer who shall 
neglect for six continuous days to keep his allotment in a 
good and passable condition, shall be deemed guilty of a 
misdemeanor, and on conviction pay a fine of ten dollars. 

Article IV,§33 of the Constitution declares, “The several 
Justices of the Peace shall have exclusive original jurisdic- 
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tion under such regulations as the General Assembly shall 
prescribe * * * of all criminal matters arising within 
their counties, where the punishment cannot exceed a fine 
of fifty dollars or imprisonment for one month.” According 
to these provisions it seems clear that a Justice of the Peace 
has exclusive original jurisdiction of this offence and the 
question is not affected by some subsequent Acts of Assem- 
bly intended to divest the jurisdiction of the Superior Court 
in certain cases. 

His Honor quashed the bill of indictment for want of 
jurisdiction and we concur in his action. 

There is no error. Let this be certified to the end, &e. 


PER CURIAM. Judgment affirmed. 


158 IN THE SUPREME COURT. 


MAYNARD ¥. MOORE. 


——= 


ROBERT MAYNARD v. MATTHEW P. MOORE. 


Ejectment -- Execution Sale -~ Evidence -- Practice --Deed -- 
Covenants. 


1, In an action for the recovery of real estate, where the plaintiff claims 
under a purchase atexecution sale, evidence that a levy was made by 
the Sheriff under a fi. fu. after its return day, is competent. 

2, The entry by a Sheriff upon a ven. ex, of “J. G. Moore. $120,’’ coupled 
with the fact that afterwards a deed was madeto A as assignee of Moore, 
and with other evidence tending to show that there was a sale and that 
Moore was the purchaser, and that thereafter the defendant in the ven. 
ex. acknowledged under his hand and seal that a sale had been made, 
constitutes a sutficient return. 

3. In such case it is immaterial that the vex. ex. varied from the judg- 
ment in being for a less amount. 

4, A Sheriff who makes a sale under execution and the purchase money 
is not paid, is not obliged to re-sell immediately. but may give the pur- 
chaser time in which to pay the purchase money, if neither party to 
the execution objects or complains. 

5, A levy on land endorsed bya Sheriffupon a fi. fa. which he retained 
in his hands until after its return day, is invalid. 

6. In an action to recover real estate, where the defendant sets up legal 
defences and also an equitable counter claim it is proper to postpone 
the consideration of the latter until the former are disposed of. 

7, A grantee who accepts a deed poll containing covenants or conditions 
to be performed by him as the consideration of the same, becomes bound 
for their performance although he does not execute the deed asa party. 
The assignee of such grantee is likewise bound. 

(McKee v. Lineberger, 69 N. C. 217; McHeithanv. Terry, 64 N.C, 25; 
Barden v. McKinne, 4 Hawks, 279; Brooks v, Ratcliff, 11 Ire. 321, ci- 
ted and approved.) 


Crviz Action, for the recovery of possession of real estate 
tried at Fall Term, 1875, of Atamance Superior Court, be- 
fore Kerr, J. | 

The facts are sufficiently stated by Mr, Justice Rodman 
in delivering the opinion of this Court. (See case of same 
title, 70 N. C. 546.) 
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Messi's. EH. S. Parker and J. E. Boyd, for plaintiff. 

Messrs. J. W. Graham and J. A, Graham, for defendant, 
cited, Lanier v. Stone, 1 Hawks, 329; Barden v. Mckinne, 
4 Hawks, 279; Clarke v. Diggs, 6 Ive. 159; Zuylor v. Gooch, 3 
Jones, 467; Duncan v. Duncan,3 Ive. 817; Lyerlyv. Wheeler, 
11 Ire. 288, Lambert v. Kinnery, 74 N. C. 348; Beavan v. 
Speed, Ibid, 544; Andrews v. Pritchett, 72 N. C.185; Cohn v. 
Chapman, Phil. Eq. 92. 


Ropman, J. This case is somewhat complicated of itself, 
but it has been made more so by a style of pleading which 
states what is properly evidence, instead of stating facts. 

It is our duty however to disentangle the mass and to ex- 
tract from it as well as we can, the claims of the parties, and 
from the facts which are proved or admitted, to ascertain 
their rights 

1. The plaintiff claims title to and the right to the pos- 
session of a certain piece of land. The defendant denies this 
right. Here is a joint issue. The plaintiff proves in sup- 
port of his title the following facts; At September Term, 
1861 of the County Court of Alamance, Holt recovered a 
judgment against the present defendant for $150 and costs. 
On this judgment a fi. fa. issued returnable to December 
Term, 1861, of said County Court. On the 5th March, 1862, 
(it being after the return day of the execution,) the Sheriff 
of Alamance, having the execution ‘in his hands, endorsed 
on it a levy on said lands and returned it to said Court. 

The defendant objected to this evidence and on its being 
admitted, excepted. At the risk of breaking the thread of 
narration, we are obliged to pause here to pass on this excep- 
tion. Clearly the evidence was competent, and the defendant 
on reflection would have seen that it was. If it’ is not 
allowed to one who claims under a purchase at execution 
sale, to introduce the record of the Judgment and of any 
execution issued thereon, he can never prove his title. ‘The 
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objection which the defendant probably had in his mind was 
as to the effect of the evidence ; an objection which was pre- 
mature at that stage of the trial, whatever might be its 
weight at the due time. 

In his zeal to exclude everything which might possibly go 
towards making out a case for the plaintiff, he overlooked 
the difference between the competency and the effect of evi- 
dence and exposed himself to a judgment for costs. 

We return now to the narration which we left, to con- 
sider the defendant’s exception to the evidence. 

No other execution issued upon the judgment until after 
7th June, 1869, when the plaintiff docketed his judgment in 
the Superior Court of Alamance. On this docketed judg- 
ment a venditioni exponas issued under which, on the 4th 
September, 1869, the Sheriff sold the land and J. G. Moore 
became the purchaser at $120. 

Before returning the execution the Sheriff endorsed on it 
“J. G. Moore $120,” and “no sale tor want of compliance.” 

Afterwards the Sheriff, by consent of J. G. Moore and on 
payment by the plaintiff or by J. G. Moore of a sum greater 
than $120 and equal to the judgment debt to Holt, executed 
a deed for the land to the plaintiff. 

- Before considering the effect of this sale in passing the ti- 
tle, if it was regular, it is necessary to pause again and con- 
sider the objections which were made to its regularity. 

1. It issaid that the entry “J. G. Moore, $120,” does not: 
amount to a return that a sale wasmade to Moore. We are 
of opinion that coupled with the fact that a deed was after- 
wards made to the plaintiff as assignee of Moore, and with 
the other facts in evidence tending to show that there was 
a sale and that J. G. Moore became the purchaser, and with 
the fact that the defendant afterwards under his hand and seal 
acknowledged that a sale had been made, and by implication 
authorized a deed to be made to the purchaser, the return is 
sufficient, at least as between the present parties, to show 
the fact of sale. Maynard v. Moore, 70 N. C. 546. 
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2. Neither can it be material that the execution varied 
from the judgment in being fora less amount. Such variance 
is expressly cured by the Act, R. C. ch. 44, § 13 (Bat. Rev. 
ch. 48, § 12) which ought to be familiar to the profession. 

8. It is contended that the entry “no sale for want of 
compliance,” coupled with the fact that the purchaser did 
not pay his bid for some time afterwards, invalidated the 
sale. 

If a purchaser at Sheriff’s sale fails to pay his bid, the 
Sheriff may resell immediately, or he may apply for a rule 
of Court to compel payment, or he may at his own peril as 
to the plaintiff indulge the purchaser, McKee v. Lineberger 
69 N. C, 217. 

Most certainly he is not obliged to make an immediate 
re-sale, but may give the purchaser time, if neither party to 
the execution objects or complains. In this case Holt 
acquiesced and the defendant ratified the delay by his deed 
of 2nd January, 1871. 

We return now to consider the eftect of the sale on 4th 
September, 186, considering it as a regular sale. Unques- 
tionably its effect prima fucie was to pass the title to the 
plaintiff, 

For this purpose it needs no support from the fi. fu. re- 
turnable to December Term, 1861, or from the levy on it, 
which so far as the present question 18 concerned may be 
disregarded. 3 

The first issue must therefore be ieee for the plaintiff, 
subject to the decision of the second. 

Il. The defendant says that J. G. Moore purchased the 
land subject to the homestead right of the defendant, and 
that his assignee (the plaintiff ‘ holds subject to a same 
right. 

ie suppose it will Le conceded that the plaintif’s title 
so far as it depends on the purchzse by J. G. Moore on the. 

11 
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4th September, 1869, was subject to the defendant’s home- 
stead right unless the plaintiff Holt had acquired a specific 
lien on the land by virtue of his f. fu. returnable to Decem- 
ber Term, 1861, and the levy endorsed thereon on 5th March, 
1862. It was held in MeKetthan v. Terry, 64 N. C. 25, that 
a. specific lien acquired by virtue of a levy before the adop- 
‘tion of the Constitution was paramount to the homestead 
-given by that statute. But ever since the case of Barden v. 
McKinne, 4 Wawks, 279, it has been considered that the 
entry of a levy on land made by a Sheriff on a fi. fa. which 
jhe retained in his hands after the return day, was not valid. 
‘The plaintiff in this case is unable to connect the execution 
under which he purchased, with the execution returnable to 
December Term, 1861, so as to establish any lien in his favor 
prior to the docketing of his j udgment on 7th June, 1869, at 
which time the homestead right was in existence. 

The plaintiff did not acquire by the purchase of J. G. 
Moore, any estate paramount to the homestead of the defend- 
ant. As the assignee of such purchaser he acquired a title 
to any excess over the homestead, and perhaps to the re- 
versionary estate after the expiration of the defendant’s 
homestead. The Act forbidding the sale of such reversion- 
ary estates had not been passed when the purchase in ques- 
tion was made. That Act was ratified 25th March, 1870. 
(Bat. Rev. ch. 55, § 26.) Upon the question whether the 
reversionary interest passed or not, it is unnecessary to ex- 
press any opinion. 

Ill. The plaintiff then says that the defendant released 
his homestead estate to J. G. Moore by his deed of 2nd 
January, 1871,and that he (the plaintiff) as assignee of J. G. 
Moore, is entitled to the benefit of such release. This makes 
the third issue. ‘The alleged release is in these words: 
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“STatTeE oF NorTH CaRonina, } 
Alamance County. 
Mr. J. G. Moore; 

You will make the following arrangement for me, and I 
will pay you fifty dollars for the troable you may be at in 
‘arranging the matter, and the loss you may have sustained 
un not getting the land when you first bid it off. Agree to 
way Col, Jere. Holt the amount of his debt with eight per 
went. interest on or before the first day of January, 1872. I 
hereby agree to sign any and all papers necessary to com- 
plete the above trade, and hereby relinquish all right to a hoine- 
stead until the said debt to Col. Jere. Holt is paid off, and your 
account of fifty dollars is paid. Jan. 2, 1871.” 

| ““M. P. Moors, [Seal.]” 
—* Witness: W. V. Monrcomery.” 


That this deed was effectual to release any previous irregu- 
Jarities in the sale we have said before herein. That it was 
also effectual to release the defendant’s homestead to J. G. 
Moore, and to estop the defendant from setting up any claim 
‘at law to a homestead against J.G. Moore, we conceive to 
he too clear to admit of a dispute. Its terms are plain ; no 
fraud is imputed in procuring its execution ; it appears from 
the deed that the defendant knew of his right; and it was 
upon a valuable consideration, which is all that we can say 
cat present upon the consideration, reserving an inquiry into 
the nature and extent of it for a future stage of this opinion. 
At does not appear that the defendant had any wife or child 
to be entitled to an interest in his homestead or to object to 
his releasing it. We think it is clear too, that J. G. Moore 
had a right to assign his bid for the land to the plaintiff 
and it is quite immaterial whether the defendant knew of 
or consented to such assignment ornot. We think also that 
J.G. Moore might assign his interest as purchaser with the 
benefit and burden of the defendant’s deed of January 2nd, 
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1871. The objection to this assignment, because the de- 
fendant did not. have notice of it, borders on the frivolous. 
Brooks v. Ratcliff, 11 Ire. 321. Cannot a purchaser at exe- 
eution sale deal with his own, without consulting the de- 
fendant in the execution? We are also of opinion that in 
the absence of any thing to the contrary, it will be presumed 
that J. G. Moore did assign to the plaintiff the benefit of the 
defendant’s release of his homestead. When the plaintiff by 
agreement with J. G. Moore undertook to perform. and did, 
at least in part, perform the conditions of that deed by pay- 
ing the debt to Holt, it would be unreasonable to suppose: 
that the parties did not intend that he should have the bene- 
fit of which such payment was in part the price. Tf there: 
could be any doubt on this question, J. G. Moore is the only 
person who could contest the plaintif?’s mght and he does: 
not appear to do so. 

The issue therefore must be determined for the plaintiff. 

Our opinion on these issues disposes of the /egal claim of’ 
the plaintiff and of the /e,al defeuces of the defendant, and 
upon the legal title to the land the plaintiff is entitled to a 
judgment in his favor. | 

IV. The defendant however says by way of equitable: 
counter claim, that he ratified the Sheriff’s sale and released 
his homestead to J. G. Moore on certain conditions, cove-- 
nants or trusts. viz; that upon defendant’s payment to Moore: 
of the Holt debt, wlich J. G. Moore was to pay, and fifty 
dollars, J. G. Moore would re-convey to him the land pur- 
chased ; that the plaintiff as assignee cf J. G. Moore had ac- 
tual notice of the covenants or trusts which Moore had as- 
sumed ; and that whether he had notice or not, yet as he: 
claims the benefit of the release of the homestead of which: 
the performance ot the covenants or trusts was the consider- 
ation, he is bound to their performance, and cannot be allow- 
ed to take benetit from one part of the deed and repudiate 
the other. 
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It will be seen that this defence is purely equitable, and 
pre-supposes a determination of the legal title in favor of the 
plaintith Under our former system of procedure, it would 
have been asserted in a Court of Equity after such de- 
termination in a Court of law and execution on the judg- 
ment at law would have been stayed until the equitable 
defence could be passed on. Although it is now set up, and 
is to be tried in the same action with the question as to the 
legal title, yet we think it would have been competent for 
the Judge of the Superior Court, and perhaps more conveni- 
ent, to postpone the hearing of it until after the legal title 
had been determined. The determination of the legal title 
in the plaintiff, is in fact a necessary preliminary to the con- 
sideration of this defence. 

This the Judge seems in fact to have done, although per- 
haps without having | in his mind at the time a clear idea of 
the nature of the defence or an intention to postpone it. 
For it will be seen by any one who chooses to examine the 
obscure record in this case, that the defence is not stated in 
the pleadings with any distinctness; neither does the Judge 
directly or positively decide on it, although by rejecting the 
evidence about a horse alleged to have been given by the 
defendant in part payment of his debt to J. G. Moore, upon 
another ground, the Judge seems to imply that such defence 
existed and was aoidone by him, for if no such defence 
had been set up, there would have been no debt to which 
the alleged payment would be applicable. We proceed now 
to consider the merits of this defence. 

It is a settled principle of law that a grantee who accepts 
a deed poll containing covenants or conditions to be per- 
formed by him as the consideration of the grant, becomes 
bound for their performance although he does not execute 
the deed as a party; Staines v. Morris, 1 Ves. and B. 14; 
Finley v. Simpson, 4 Zab. (N. J.) 311, where a learned coun- 
sel has collected probably all the authorities on the question 
ap to that date. | 
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In the present case it is clear from the terms of defendant’s: 
deed of 2nd January, 1871, that on the payment by defend- 
ant of a certain sum, J. G. Moore covenanted that defendant: 
should then have a homestead in the land. 

As however J. G. Moore had acquired, or it was contem- 
plated that he would acquire, through the Sheriff’s deed 
and defendant’s release of his homestead, a full legal title to 
the land, it was necessary that on payment by defendant, J. 
G. Moore should convey to defendant either a homestead 
estate or the whole estate which J. G. Moore acquired as afore-- 
said. The extent of this covenant is the only question in 
the case which admits of any doubt. As it was not decided 
in the Court below it is not before us for decision and we 
will not decide it. Neither is it necessary to say whether 
the question is one to be decided by the Judge as one of law, 
from the deed alone, or by the jury under the instructions of 
the Judge as a mixed question of fact and law, that is, upon. 
the terms of the deed in connection with the ctreumstances dehors.. 

We agree with the defendant that the plaintiff is bound 
to the performance of the implied covenants just as J. G. 
Moore was. He either took the assignment of J. G. Moore’s 
bid with notice of the covenants whatever they may be held 
to be, or else by bringing this action for the land denying 
the homestead, he has elected to take the benefit of the re- 
lease in the deed, and thereby assumed a liability to the 
covenants of J. G. Moore on the performance of which the 
release was conditioned. _ 

V. The defendant says he has paid the plaintiff part of 
the sum which by said deed he was to pay before claiming 
his homestead, and is willing and ready to pay the residue. 
To ascertain how much he has paid it will be necessary to 
take an account which can be done by a reference. 

The parties undertook to take this account before a jury 
upon the trial of other issues, and before the defendant’s 
right to an account had been determined. This was prema 
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ture and impracticable. ‘the Judge should have reserved 
the taking of the account until after all the other issues be- 
tween the parties had been decided. It is not positively 
necessary therefore to consider the competency of the evi- 
dence offered touching the payment to the plaintiff in a 
horse. The Judge excluded the evidence as not tending to 
prove the tact alleged. As the same question may arise 
upon a reference it may be well enough to say that we think 
the evidence offered was competent. Of course we express 
no opinion on its weight. The chief difficulty of this case 
does not arise from any doubtful facts or uncertain law. but 
from the necessity of extricating the maerial facts and the 
claims of the parties from a confusion produced by a disre- 
gard of the established rules of pleading on the part of both 
parties, and to a failure to preserve equitable rights and te 
determine the several issues in their due and logical se- 
quence. | | 

The judgment of the Court below so far as it adjudges the 
legal title to the land to be in the plaintiff is affirmed. 
Execution will be restrained until the equitable defence of 
the defendant shall be determined, and until the order of 
the Judge of the Superior Court. The plaintiff will recover 
costs in this Court. 


PER CuRIAM. Judgment accordingly. 
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S. 8. ALS OP and wife v. W. E. BOWERS, Adm’r (with will an- 
nexed) and others, 


Will -- Abatement 0/7 Legacies. 


Where a testator by will gave to certain persons pecuniary legacies out 
of an ascertained fund, and gave the residue of the fund to another and 
it became necessary to apply a portion of the fund to the payment of 
debts; Held, that all the legacies should abate ratably, 


Sprcran Procespine commenced in the Probate Court of 
Hauitrax County, and heard on appeal on the 18th day of 
November, 1876, at Chambers, before Watts, /. 


The case involved the construction of that part of the will 
of Margaret A. Dunn, contained in the 1st, 5th and 7th 
clauses thereof, which are as follows : 

1. “I give and bequeath my real and personal estate as 
follows ; of the bonds due (by sundry parties and the funds 
in the Savings Bank at Warrenton, N. C., I give to my 
nephew’s children, Mary Powell, $300, Wiley Powell, $300; 
to my niece’s children, Hugene Allen, $200, Ivy Allen. $200; 
and the residue of said funds after paying above amounts. I 
give to my niece Martha Burnett, (Martha Alsop, the feme 
plaintiff.) 

5. “I direct my executor to sell the cattle (&e., &¢.,) and 
the residue of my property at Vine Hill in Nash County, 
and to divide the proceeds of the sale among my step-chil- 
dren, W. O. and Frank Dunn. 

7. “The above requests having been complied with, I give 
to my step-chiliren, William, Martha and Frank Dunn. any 
interest or property that I have or miy have in their father, 
Benjamin Dunn’s estate, after deducting therefrom and pay- 
ing all debts and money due by me.” 
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The fund provided for in the 7th clause was insufficient 
to pay the debts, there remaining unpaid after its exhans- 
tion, about $800. The fund in the Savings Bank amounted - 
to about $2,100. 

The plaintiffs insisted that the unpaid debts should be 
discharged. by a ratable contribution from all the legatees, 
and that the legacies bequeathed in the Ist and 5th clauses 
should abate ratably. 

The defendants Powell and Allen insisted that the lega- 
cies bequeathed to them in the Ist clause should be paid in 
full notwithstanding the fact that the residue to plaintiff 
might be affected by debts. 

[lis Honor held, that all the legacies in the Ist « ao 5th 
clauses of said will should abate ratably until a fund suffi- 
cient to pay the debts be raised and that the defendants 
(legatees) divide ratably with the plaintiff Martha the fund 
provided in the 1st clause, reduced by its proper assessment 
to pay debts, in the same Proponnen as if there had been no 
abatement. 

From this j judgment the Aolendwiits appealed. 


Mr. Walter Clark, for the plaintiffs. 
Messrs. Moore & Gatlingand C. A. Cook, for the defen:lants. 


Pearson, C. J. The general rule is, a residuary legacy is 
to be taken for the payment of debts in the first instance ; 
then general or pecuniary legacies; th n specific legacies. 
When there are several legacies inthe same class the abate- 
ment 187 ro rata 

It was conceded on the argument that the legacy of Mar- 
tha Burnett is not a “residuary legacy” in the sense in which 
these words are used by the books. But it was insisted that 
as she took the residue of a fund after the payment of cer- 
tain amounts to Powell and others, the legacy bears a close 
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analogy toa residuary legacy and is to be taken for the pay- 
ment of debts in the first instance, and has no claim upon 
the pecuniary legacies for abatement pro rata. 

We do not think the analogy applies. The reason for sub- 
jecting a residuary legacy to the payment of debts in the 
first instance, is, because in most wills there is an express 
provision for the payment of debts and until that is done,. 
the subject of the legacy is not ascertained. The words. 
commonly used, are “after the payment of my debts and 
the legacies hereby given I bequeath the residue of my es- 
tate, &c’” Where there isno express provision to that effect, 
the Courts supply it by implication. As to the legacies set 
out in the will, the word “residue” covers them. As to the 
payment of his debts the reasoning is; the testator knew 
that his debts had to be paid be‘ore h’s legacies, ergo, sub- 
Jecting this legacy to the payment of all other legacies. of 
necessity subjects it to the payment of his debts in the first: 
instance. This reasoning does not apply to a specific legacy 
of an ascertained fund minus the payment out of it of cer- 
tain sums to be paid tu her grand nephews and nieces, for 
there is nothing to imply that it was the intention to add. 
also ‘minus the payment of my debts” an unexpected 
event. a 

We are satisfied that it was the intention of the testatrix 
to divide this fund between her niece and giand nephews. 
and nieces according to a ratio fixed in her mind, without. 
reference to the payment of her debts. And there is noth- 
ing to support the inference that she intended to have this 
ratio of division altered by the contingency of debts. It fol- 
lows that there must be a ratable abatement of what she 
gives to her niece and what she gives to her grand nephev s 
and nieces, upon the principle, “equality 1s equity. . 

The counsel for the defendant, in our opinion, failed to 
distinguish this case from Everitt v. Lane, 2 Ire.-Eq. 548. 
There the testator gives a negro by name to A and a negro 
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by name to B, and directs these negros by name to be sold,. 
and gives the “balance” of his negros to C; Held this 1s not 
a residuary legacy, but all are specific legacies’ and must. 
abate ratably. : 

In our case, as the legacies to the defendants are pecuni- 
ary, according to the general rule, they would be liable to- 
debts in the first instance, but for the fact that these legacies 
are demonstrative, that is to be paid out of a certain fund, 
which brings them up to the dignity of the specific legacy to- 
the plaintiff and thus calls for an abatement pro rata. 

No error. 


Per CuniaM. Judgment affirmed. 


AMOS WADE v. DAVID M. CARTER, 
Evidence -- Explanation of paper writing. 


The rule that a written contract cannot be contradicted, added to or taken 
from by parol evidence, does not apply to every writing; Z'herefore, 
when the defendant as attorney for the plaintiff had ‘given A a written 
assignment of a judgment in favor of the plaintiff for an expressed con-- 
sideration; Held, That parol evidence was admissible to show the cir-. 
cumstances under which the assignment was made and the actual con-. 
sideration received by the defendant. 

(Brown v. Brooks, 7 Jones, 98; Wilson v. Derr, 69 N. C. 137, and McCall” 
v. Gillespie, 6 Jones, 533, cited and approved.) 


Civin Action, tried at Fall Term, 1876, of Craven Supe- 
rior Court, before Seymour, J. 

The plaintiff alleged that the defendant was indebted to- 
him in the sum of $208, and to establish his claim, relied om 
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an instrument of writing, of which the following is a copy: 
“ For and in consideration of the sum of $298 I hereby trans- 
fer and assign to N. Beckwith a certain judgment obtained 
by A. Wade plaintiff against B. A. Ensley (and others) in 
the County Court of Craven at March Term, 1861, and au- 
thorize said Beckwith to settle with the trustees of B. A. 
Ensley therefor. The amount of said judgment at its date 
was $5,156, of which $4,700 was principal money, the same 
being the amount ofa debt specified in a certain deed of 
trust from B. A. Ensley to BK. He Sandersoa and D. B. Gibbs, 
dated February 18, 1851, among the first-class of ereditors.” 
Signed A. Wade, by D M. Carter, his attorney, and dated 
March 8, 1873. 

There was evidence tending to show that plaintiff had a suit 
against M.'s. Ensley for a house in the city of Newbern and 
also held a judzment against her husband; that plaintiff 
employed defendant to get a release from her of said house 
-and authorized him to release said judgment; that the money 
paid by B ckwith was not in consideration of the assign- 
ment, but was money arising from the trust fund and _ be- 
longed to all the creditors, the plaintiff being one of them; 
that upon the release of said judgment ani payment of the 
money by Backwith, he (Becxwith; transferred to Mrs. 
Kusley, his interest in the real estate bourht by him at a 
sale by her trasteas; that sail julzmant was worth'ess ex- 
cept about $30 its pro rata share in said trast fund. The 
Court charzed the jury, that if they believed from the evi- 
dence thrt the money was paid to defendant for the purchase 
-of the judgment of Wade, the plaintiff would be entitled to 
‘a verdict. Thit if Beckwith paid to defendant the money 
belonging to the trust fund, they should find for the defend- 
ant. That in making up their mindsupon that subject they 
would consider the assignmeit, signed by defendant, but 
that that assignment was not conclusive. The plaintiff ex- 
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cepted. The jury rendered a verdict for the defendant. 
Judgment. Appeal by plaintiff. 


Messrs. Green & Stevenson, for the plaintiff. 
Mr. A, G. Hubbard, for the defendant. 


Reave, J. It is settled, that a written contract cannot be 
contradicted, added to, or taken from, by parol evidence, of- 
fered by either of the parties thereto. But observe, that 
this doctrine applies to written contracts and not to every 
writing. As for instance, a receipt for money, which con- 
tains no evidence of a contract between the parties, is hable 
to be explained or altered by parol evidence ; but it 1s other- 
wise where it is relied on as evidence of a contract. Brown v. 
Brooks, 7 Jones, 98. Wilson v. Derr, 69 N. C. 187. And 
other exceptions are numerous. As where there is a latent 
ambiguity in a written contract even, it may be explained 
by parol. McCall v. Gillispie, 6 Jones, 538, 

In the ease before us the plaintiff relies upon a writing 
which the defendant executed, not to him, but. in his name, 
to one Beckwith, as follows: “For and in consideration of 
two hundred and ninety-eight dollars, | hereby trauster, and 
assign to N. Beckwith, a certain judgment obtained by “A. 
Wade the plaintiff against” &c. (describing the judgment,) 
signed, A. Wade, by D. M. Carter, his Attorney.” And the 
plaintiff insists, that that 1s a written contract between the 
defendant Carter and himself, that Carter had received from 
Beckwith $298 for him, and promised to pay the same to 
him. 

Now, is that so? It says not a word about Carter’s re- 
ceiving any money. It says: “For and in consideration of 
$298, I transfer” &c. But whether the consideration had 
been paid theretofore, or was paid then, or was to be paid 
thereafter, is not stated. And further, no matter when or 
how it had been or was to be paid, it is not stated that it 
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had been or was to be paid to the defendant Carter; and it 
may just as well be inferred that it was paid to the plaintiff 
as to the defendant. It purports to speak the language of 
the plaintiff; “A Wade, by D. M. Carter, Attorney.” 
And so much was the plaintiff oppressed by the insufficiency 
of the writing, that he did not rely on it to prove that the 
defendant received the money; but he introduced Beckwith 
as a witness, to prove that the defendant received the money. 
Now, why did he do that, if the writing itself showed it ? 
Why did he introduce parol evidence to explain or add to 
the writing? 

But the defendant, in order to make his defence full and 
clear, proposed to show that he never received any money 
for the plaintiff for the assignment of said judgment. But 
that the plaintiff had a suit against one Mrs. Ensly for a lot 
of land and that the plaintiff authorized him, the defendant, 
to transfer the judgment to Mrs. Ensly if she would give up 
the lot of land to the plaintiff, which she did. And that 
the defendant, instead of transferring the judgment to Mrs. 
Ensly, transferred 1t to said Beckwith, under some arrange- 
ment as we suppose from what is obscurely stated between 
Mrs. Ensly and Beckwith. And that the $298 which Beck- 
with paid to him at that time, was not for the transfer of 
the judgment nor was it for the plaintiff; but it was money 
which Beckwith owed certain trustees for property which 
he bought at the trust sale, in which the plaintiff and others 
were interested. That the plaintiff’s share of that money 
was about $30, which sum he would owe the plaintiff but 
for the fact that the plaintiff owed him as much as that for 
professional services. That is what the defendant offered to 
show by parol evidence. His Honor allowed the evidence, 
and the jury found for the defendant. 

There is no error. 


PER CURIAM. Judgment affirmed. 
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F.T WARLICK v. PETER WHITE and wife, and others. 
Evidence -- Character -- Legitimacy. 


1. The mother of achild, her husband the alleged father being dead, is a 
competent witness upon the question of legitimacy. 


2. When the point in issue is the legitimacy ofa child, evidence offered 
to prove the bad character of the mother for chastity during the life 
time of the husband and before the birth of the child, 1s incompetent. 
But evidence offered to show her bad character for truth 1s competent. 

3. In the trial of an aation involving the legitimacy ofa child, who is al- 
lezed to be of mixed blood, it is not improper to exhibit such child to 
the jury. 

(State v. Woodruff, 67 N. C. 89, cited and approved.) 


Crvin Action, tried at Fall Term, 1876, of CATAWBA Supe- 
rior Court, before Buxton, J. 

The case substantially states the folowing: F.T. Warlick 
the beneficial plaintiff claimed title to an undivided half of 
a tract of land which formerly belonged to Joseph Carpen- 
ter, deceased. Plaintiff claimed as assignee of Mrs, Catharine 
Eaton, the sister and only heir-at-law of said Carpenter. 
The defendant’s wife, Naomi White, before her marriage to 
said White, was the widow of said Carpenter and claimed 
title to an undivided half of said land under the will of her 
former husband. The defendant and his wife were in pos- 
session of the whole tract, Naomi claiming one-half in her 
own right and the other in right of her daughter Sarah J. 
Carpenter, who it was alleged was the sole heir of said 
Joseph Carpenter. Sarah was born shortly after the death 
of said Joseph, her father, and is a minor and one of the de- 
fendants in this action. Her legitimacy was a matter of 
controversy between the parties. Upon this point the deci- 
sion of this Court is based, and the opinion delivered by Mr. 
Justice Rodman contains a sufficient statement of the facts, 
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Under the instructions of His Honor in the Court below 
the jury found the said Sarah was the child of Joseph Car- 
penter. Verdict for defendants and judgment in accordance 
therewith. Appeal by plaintiff 


Messrs. J. &. Hoke and M. L. McCorkle, for plaintiff. 
Messrs. Folk §& Armfield, for defendant. 


Ropman, J. 1. The plaintiff having introduced evidence 
tending to prove that Sarah, one of the defendants was ille- 
gitimate and not the heir of Joseph Carpenter, the defend- 
ant, Naomi, the mother of Sarah, was allowed to testify that 
she had been faithful to the said Joseph during his lite and 
that no person but him could have been the father of the 
child. To this evidence the plaintiff excepted. As the dis- 
qualification of interest does not now exist, we see no ground 
for the exception. It would be hard upon the defendant 
Naomi, if her evidence could not be heard on such a point. 

2. By way of impeaching the evidence of the defendant: 
Naomi, the plaintiff offered a witness to prove her general 
character. The defendant objected to the witness being 
allowed to speak of any reports growing out of the matter 
‘in controversy. The plaintiff then proposed to ask the wit- 
ness “what was the general character of Naomi White im 
1864 and 1865,” (July, 1865, was the date of the birth 
of the child Sarah, whose legitimacy was in dispute.) The 
Judge excluded the question in the form proposed, but al- 
lowed the plaintiff to inquire into the general character of 
Naomi previous to the birth of the child and as to her char- 
acter since that time, except as it might be affected by that 
event. The plaintiff excepted. 

It does not appear from the question, w whether it was In- 
tended to apply to her character for truth or for chastity. In 
its form it covers both. As Naomi was a witness, we think 
her general character for truth might be inquired into, as of 
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the time when she testified. If the witness should say that 
her reputation was bad in that respect at the time of her 
testifying, it would be open to the defendants to prove by 
eross-examination or otherwise that her reputation had been 
made bad by reason of the charges made by the plaintiff, or 
by Lawson Carpenter or ‘others, respecting the legitimacy 
of the child and that it was good before. If that appeared, 
it is reasonable to suppose that the evidence would have no 
weight with the jury because it would tend to establish the 
fact in controversy (the illegitimacy of the child) by a rep- 
utation based on the presumption of such illegitimacy. We 
cannot say however that the general reputation of the wit: 
ness for truth at the time of her testifying could be excluded. 
Tt would be for the jury to say what weigat 1t should have 
under all the circumstances, A different rule would apply 
as to the reputation of the defendant Naomi for chastity. 
It is clear that a reputation for want of chastity, acquired 
(if such was acquired at all) after the death of Joseph Car- 
penter, would not be competent upon the question of the le- 
gitimacy of her child begotten during his hfe time. And 
although it is not so clear we think that such a reputation 
existing during his life time, would not be competent for 
the purpose of disproving legitimacy. 

When the husband had access, the presumption of pater- 
nity is very strong, though not absolutely conclusive. It 
ean only be met by proof that it was impossible that he 
could have been the father of the child, as In this ease it is 
attempted to be, by proof of the color of the child. As the 
question covered the whole general character, or more prop- 
. erly general reputation of the witness, we think it was 
properly refused. The character of Naomi was in issue only 
by reason of her being a witness. ‘There was nothing in the 
nature of the action to put her character in issue otherwise. 

3. Joseph Carpenter and his wife, the defendant, Naomi 
were whites. 


1. 
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The plaintiuf alleged and gave evidence tending to prove 
that the defendant Sarah was of mixed blood and therefore 
could not be the child of said Joseph. She was examined, 
by experts who testified on the trial and differed in their 
opinions. The plaintiff then proposed to exhibit the said 
Sarah to the jury, for the purpose of aiding them by her ap-~ 
pearance, in deciding whether she was of mixed blood or: 
not. The plaintiff did not propose otherwise to examine her: 
as a witness. The defendants objected and the Judge sus-. 
tained the objection and refused to order the said Sarah to 
be placed on the witness stand, for the purpose proposed: 
The plaintiff excepted. 

We think that the plaintiff was entitled to exhibit Sarak: 
to the jury in the manner proposed. It is said that such am 
exhibition to be useful, must be such as would be indelicate 
and even indecent. Mr. Folk produced from Coke an in- 
stance where a woman, whose then pregnancy was in issue, 
was permitted by an inferior Court to expose herself to the 
jury and the Superior Court justly condemned it as inde~ 
cent. We need not fear that any indecent or indelicate ex- 
amination would be permitted by the Superior Courts of 
this State. No such thing was proposed, and we confine our- 
selves to holding, that what was proposed should have been 
allowed. No question arises as to the manner in which the: 
attendance of the defendant for the purpose proposed might: 
be enforced. It appears that she was present in Court under 
a subpena. If however an infant who was a proper witness: 
should neglect to obey a subpcena, a Court would have no 
difficulty in enforcing her attendance by a writ of habeas: 
corpus ad testificandum, directed to the mother or other per- 
son having control of her person. | 

We proceed to consider the question as to whether the 
Court should have required the defendant Sarah to appear 
on the witness stand for the purpose proposed. In its exact. 
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shape the question is a novel one and we know of no case 
like it. 

On general principles it would seem that when the ques- 
tion is whether a certain object is black or white, the best. 
evidence of the color would be the exhibition of the object. 
to the jury. The eyes of the members of the jury must be 
presumed to be as good as those of medical men. Why 
should a jury be confined to hearing what other men think. 
they have seen and not be allowed to see for themselves. 


“Aut agitur res in scenis, aut acta refertur. 
Segnius irritant animos demissa per aurem, 
Quam qu sunt oculis subjecta fidelibus, et ques 
Ipse sibi tradit spectator.”? Hor. ad Pisones. 


Juries of view in proper cases are familiar. Maps and 
plans are exhibited to the jury when the land is not acces- 
sible, so are models of machines in patent cases, &c. Nor 
are direct authorities wanting. In State v. Woodruff, 67 N. 
C. 89, the question in the Court below being on the paternity 
of a child, the mother was examined as a witness and dur- 
ing her examination held the child in her arms in view of 
the jury and the Solicitor called the attention of the jury to 
its features, and in his address commented on the child’s re- 
semblance to the putative father. The Judge told the jury 
that they might take into consideration the appearance of 
the child and give it such weight, &c. The opinion of this 
Court was delivered by Boyden, J. whose experience as a 
member of the bar was probably greater than that of any 
other man in the State. After distinguishing the question 
from one as to the genuineness of hand-writing, he says: 
“But when the question is as to the identity of a party or 
his resemblance to other persons, the law has very properly 
adopted a different rule of common sense and common ob- 
servation, and it allows all persons to testify to such identity 
or to such resemblance, who have had an opportunity of 
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seeing the persons if but for an instant.” * * * “Then 
why should not the jury be permitted (when they have the 
‘opportunity) to see for themselves and draw their own con- 
e@usions from their observation, as well as to hear witnesses 
depose as to their observation made in the same way! It 
eertainly has been the practice to admit such evidence on 
the trial of such cases * * * for more than forty years 
without objection.” | 

In the People v. Gardiner, in the Supreme Court of N. Y. 
at General Term, 6 Parker’s Crim. Cases, 155, it was held 
that the Court below did not err in permitting the District 
Attorney to show to witnesses In the presence of the jury, 
elothes found on the dead body of Mulock, whom it was 
alleged the prisoner murdered, and alsoa hat and gun found 
near the dead body, and a wateh which Mulock had on his 
person when he disappeared and which was subsequently 
traced to the possession of the prisoner. On that trial the 
District Attorney was allowed also to show to the jury the 
skull of Mulock and to compare the fractures oa it with the 
broken gun found beside his body in order to show how 
nicely parts of the gun-lock and sight on the gun fitted the 
indentations or fractures in the skull. The following au- 
thorities are cited in that case: People v. Larned, 3 Selden, 
445; Milhado v. Brooklyn City R. R. Co., 30 N. Y. 370; Peo- 
ple v. Kennedy, 32 N.Y. 141, 5 Cush. 295; Burrill on Cireum- 
atantial Evidence, 2 Ed. §§ 135, 187, 259, 264, and Starkie 
on Ev. § § 90, 91. | 

In the famous Tichborne case, my knowledge of which is 
confined to what is to be found in 8 American Law Review, 
381 (April 1874,) a person claiming to be Sir Roger Tich- 
borne brought suit to recover certain lands which were the 
acknowledged property of the said Sir Roger if he was liv- 
ing. On the trial he swore to his identity with Sir Roger 
Tichborne, and he was afterwards indicted for perjury in so 
ewearing. On the trial of the indictment, the only question 
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was as to the identity of the defendant with Sir Roger Tich- 
borne. Evidence was given of certain marks on the person 
of the true Sir Roger, and as to their being found or not on 
the person of the defendant, who during the trial was at the 
bar of the Conrt and visible to the jury. One Brown, a 
witness for the defendant, stated that Sir Roger had a pecu- 
liar malformation of the thumb on the right hand. He was 
asked to look at the defendant’s thumb. The defendant ex- 
tended his left hand and the witness professed to recognize 
on it the peculiar malformation he had spoken of as being 
on the right hand of Sir Roger. It docs not appear but that 
the defendant voluntarily exhibited his hand, but it can 
scarcely be donbted that if he had refused, he would either 
have been compelled to do so or the jury would have been 
instructed that they might draw conclusions unfavorable to 
him from his suppression of the evidence If a person in- 
dicted for a crime should persist in wearing a mask, it can 
scarcely be doubted that a Court would order the mask to 
be removed so that a witness of the crime might be able to 
identify him with the criminal. In the same case it seems 
to have been conceded that either party might have called 
as witnesses the sisters of Arthur Orton (whom the prosecu- 
tion alleged the defendant to be) merely for the purpose of 
permitting the jury to see whether they resembled the defend- 
ant or not. The counsel for the defendant constantly called 
the attention of the jury to the color of his hair, &c., and 
two locks of hair were exhibited to the jury for their ex- 
amination and comparison, one of which had been taken 
from the head of Sir Roger and the other from the head of 
the defendant. 

We think it unnecessary to pursue the discussion any 
further. 

Error. The plaintiff is entitled to a new trial. 


Per Curiam. Lenire de nove. 
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JAMES |. MOORE and others v. RICHARD D. JONES and others. 


Mandamus -- County Commissioners -- Canvass of Votes. 


A Board of County Commissioners in canvassing the votes cast in an 
election, have no right to go behind the returns sent up by the Judges 
of Eleetion from the respective Townships of the County. 


(READE, J. Dissenting.) 


PETITION for a writ of Mandamus against the Commis- 
sioners of GRANVILLE County, heard at Chambers in Frank- 
jinton on the 29th day of November, 1876, before Watts, J. 

The summons was issued on the 27th day of November, 
1876, against Richard D. Jones, Charles B. Cole. Andrew 
Williams, Albert Wyche and Braxton Hunt, Commissioners, 
and James B Crews, John Morgan, James B. Hobgood and 
Ejijah C. Montague. 

In the complaint the plaintiffs alleged : 

1. That an election was held on the 7th day of November, 
1876, for the purpose of electing members of the General 
Assembly, County officers, &c. &c. and that the returns of 
the votes cast at the several precincts in said County were 
made out by the Judges of Election and forwarded to the 
County Commissioners. 

2. That defendants (Commissioners) refused to count the 
votes returned by the Judges of Election of Henderson Town- 
ship, on account of certain alleged irregularities in the reg- 
istration of voters in said Township, and certified to the 
Sheriff the number of votes returned from the other Town- 
ships “as being the true count of the votes received by each 
candidate voted for at said election, at all the polling places 
in said County.” 

3. That at said election, the plaintiff James I. Moore and 
the defendant James B. Crews were candidates for the offic 


JANUARY TERM, 1877. ids 


a, RF gen pm i i tp ae rr a ee ee 


rr ere 


MooRE v. JONES. 


— 


of Sheriff and voted for by the people. And the plaintiffs 
Washington Bridgers, David Spencer and William Kk. Jenk- . 
ins and the defendants James B. Hobgood, John C. Morgan 
and Elijah C. Montague were each candidates for the office 
of County Commissioner and voted for by the people. 

4, That the vote of Henderson Township was thrown out 
fer the purpose of defeating the plaintifis. 

5. That a proper addition and count of the votes of all the 
precincts would result in the election of the plaintiffs to said 
offices, and that they are entitled to qualify and hold the 
same. 

The other allegations were to the effect that the parties 
claiming said offices had declared their intention to quality, 
&c. And the plaintiffs insisted that the legal duty of de- 
fendants was not completed; that their duties were only 
ministerial; that they had uo power to throw out and refuse 
to count the whole returns of the County or any part 
thereof; and that their action in the premises was illegal 
and void. 

The plaintiffs therefore demanded judgment that the de- 
fendants be commanded to assemble and compare the polls 
from the various precincts in said County, including Hen- 
derson Township, and certify and proclaim the result, &c. 

The defendants admitted that the vote of said Township 
was not counted and insisted that the election there held 
was illegal and that the returns were not properly made and 
certified to according to law. 

They denied that the said votes were thrown out to defeat 
the election of plaintiffs; and alleged that a proper count of 
the votes of said County would not be favorable to the plain- 
tiffs. And thereupon the defendants moved for an order to 
transfer the case to the Superior Court of said County, to 
the end that the issues of fact raised by the pleadings might 
ibe tried by a jury, which motion His Honor refused. 


184 IN THE SUPREME COURT. 


a ae ge rl i 


A a 


MOORE v. JONES. 

The plaintiffs then moved for a peremptory writ of man- 
damus to be directed to defendants, which motion was 
granted and the said writ was issued, “ commanding them 
to assemble and meet together as the Board of Commis- 
sioners of the County of Granville aforesaid, at the Court- 
house in Oxford in said County, and proceed to add the 
number of votes returned trom the Township of Henderson 
in said County as retuined to you by the Judges of Election 
of said Township for the different persons voted for to the 
count of votes as made to and proclaimed by you on the 
14th day of November, 1876, from all the other Townships 
of said County except the Township of Henderson aforesaid. 
And the votes so counted and added with the votes returned 
from Henderson Township you will certify and have before 
me.” 

Upon return of the writ before His Honor at Oxford on 
the 28th day of December, 1876, it appearing that the same 
had not been obeyed, an order was issued against the de- 
fendants (except Braxton Hunt, who had been excused on 
account of illness) to show cause why they should not be 
attached for contempt, and thereupon the defendants ap- 
peared and filed answers, and upon considering the same the 
Court adjudged that Albert Wyche had purged himself of 
the contempt and as to him the rule was discharged, and 
defendants Jones, Cole and Williams were adjudged guilty 
of contempt, fined $250 each and sentenced to thirty days’ 
imprisonment in the County jail. 

While in the custody of the Sheriff the defendants filed a 
petition before Hon. E. G. Reade, one of the Justices of this 
Court, for a writ of habeas corpus, which was subsequently 
treated as a petition for a certiorart in the nature of an 
appeal by the defendants from the ruling of His Honor in 
the Court below. | 


Messrs. Merrimon, Fuller g¢ Ashe and T. B. Venable, for 
plaintiffs. 
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Messrs. L. C. Edwards, J. B. Batchelor and A. W. Tourgee, 
for defendants. 


Pearson, C. J. This proceeding was commenced by a 
petition to His Honor, Justice Reade, for the writ of habeas. 
corpus. After the matter was opened before him it was 
agreed on both sides to treat the petition as one for a writ 
of certiorari in the nature of an appeal. The certiorari was 
granted and thus the case is in this Court as upon appeal 
from the ruling of His Honor Judge Watts. | 

Judge Watts issued an alternative mandamus requiring 
the defendants the Commissioners of the County of Gran- 
ville, to count the vote of the Township of Henderson in 
making out the vote for County officers, or show cause, &c.. 
The Commissioners made return to His Honor that they had 
not counted the vote of Henderson Township for the reason. 
that admitting the return of the Judges of Election for said. 
Township was in due form, still the Commissioners were 
satisfied that no election had been held in said Township 
according to the requirements of the law and set out many 
irregularities and violations of law in respect thereto. Ifis 
Tlonor held the return insufficient and issued a peremptory 
mandamus at Oxford, in the County of Granville. From 
this ruling the case now constituted before us is an appeal. 

The question is, was it the duty of the County Commis- 
sioners merely to count the vote of the several Townships 
according to the returns made by the Judges of Election, or 
did the County Commissioners have power to go behind the 
returns and judge of the validity of the election as held in 
the respective Townships? 

The statute provides, “Returns shall be made by the 
Judges of Election from all of the precincts to the County 
Commissioners, who shall proceed to add the number of votes 
returned, and the person having the greatest number of votes: 
shall be deemed duly elected. Bat. Rev. ch. 52 § 21. 


1356 IN THE SUPREME COURT. 


i rrr 
——— ee 


MOORE v. JONES. 


—_. 
ne 


“To add the number of votes returned,” is a ministerial 
act. This statute is so plain, that “he who runs may read.” 

How the Commissioners derived power to act judicially 
and go behind the return of the Judges of Election, we are 
at a loss to conceive. 

In regard to members of the General Assembly, it 1s pro- 
vided, “each House shall be the judge of the qualification and 
election of its members.” But the person who presents the 
certificate of his election takes the seat subject to the future 
action of the body of which he is prima facie a member. | 

Jn regard to County Officers, it is provided, (C. C. P. ch. 
17. $ 366,) “an action may be brought by the Attorney 
General in the name of the people of the State, &., when 
any person shall usurp or intrude into or unlawfully hold 
any public office.” | | 

It is clear that the Commissioners have nothing more to 
do than to add up the returns made by the Judges of Elec- 
tion in the several Townships; and thereupon the law de- 
clares the person having the greatest number of votes, “shall 
be deemed duly elected,” subject to an investigation to be 
made by the Courts, in an action in the name of the Attor- 
ney General, &e. as to the validity of the election, &c. 

It is said this action may be protracted until the term of 
othce expires and the remedy willamount to nothing. That 
is so, but it is no ground to support the position that such is 
not the law or to authorize the Court to depart from it, 
whatever force it may be entitled to as a reason for chang- 
ing the law, provided a better plan can be devised. 

In direct analogy: a seat in a Convention, or in either 
House of the General Assembly, is contested, the person 
having the certificate of election is prima facie entitled and 
takes the seat; but it sometimes happens, owing to the com- 
_plicity of the case or some other cause, that a conclusion is 
not arrived at before an adjournment sine die. Here there is 
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a wrong for which no adequate remedy is provided. Itis 
“ours” to declare the law, not to make it. 

It is apparent that the defendants in assuming a right to 
go behind the return of the Judges of Election appointed for 
IWenderson Township and to decide upon the validity of the 
election in that Township, acted without authority and 
against the law. 

There is no error in the ruling of Tis Honor, and it is 
now here ordered by this Court, that the defendants Jones, 
Cole, Williams, Hunt and Wyche, the Board of Commis- 
sioners for the County of Granville, forthwith add the return 
made by the Judges of Election for the Township of Hen- 
derson, to the vote for the officers of the County and certify 
the election accordingly ; and upon failure.to do so immedi- 
ately on the service of a copy of this judgment, each of them 
so refusing will be attached fur contempt and held in ciose 
eustody, thit is in jail, until this order be obeye el and a 
return of perfect obedience be made to the Judge of the 
District. 

The Clerk will issue a copy of this judgment together 
with an order of arrest and close tmprisonment of the mem- 
bers of the Board who refuse obedience. 

The irregularity of His Honor’s having required the Com- 
missioners of Granville County to appear before him at 
Franklinton, was not urged by the defendants as a ground 
of demurrer and was waived, or was cured by the fact that 
His Honor went to the town of Oxford to receive the return. 
This is adverted to, lest it might grow into precedent, that 
a Judge may is.ue a writ of mandamus in any County witb- 
in his District and require County officers to answer to the 
writ wheresoever he may choose to consider “his chambers” 
to be within the counties comprised in his District. 


Per CurtraM. Judgment accordingly. 
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JAMES LT MOORE and others v. RICHARD D. JONES and others. 
Mandamus -- Canvass of Votes -- Restraining Order. 


When a mandamus is granted to compel a re-canvass of election returns 
by a Board of County Commissioners, Held. not to be error to grant at 
the same time an order restraining the persons declared elected upon 
the first canvass from exercising the duties of their offices. 


Apprat from a Restraining Order made at Chambers in 
Franklinton on the 14th day of December, 1876, by Watts, J. 

The defendant Commissioners declared the defendant 
James B. Crews elected Sheriff of Granville County at an 
election held on the 7th day of November, 1876, and the de- 
fendants James B. Hobgood, John Morgan and Elijah C. 
Montague, each elected to the office of County Comrmission- 
er at said election. 7 

Upon application of the plaintiffs an order was issued re- 
straining and enjoining said defendants declared elected as 
aforesaid, from qualifying or in any way attempting to hold 
said oftices, or to perform any of the duties incident there- 
to. 

The facts stated in the preceding case are applicable to 
this. Defendants appealed. 


Messrs. Merrimon, Fuller & Ashe and T. B. Venable, for 


plaintifis. 
Messrs. L. C. Edwards and J. B Batchelor for defendants. 


Pearson, C.J. The decision in respect to the ‘Board of 
Commissioners,” leaves but little that need be said in respect 
to these defendants. 

The Board of Commissioners certified that these persons 
were elected. ‘This certificate was superseded by the writ 
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of mandamus, “ per se,” from the nature of the thing, the 
one being a mere sequence of the other; that is, the certifi- 
cate owed its vitality to the action of the Board, which the 
mandamus vacated, and of course was vacated with it. 

Tt follows, that if these parties had presumed to exercise 
the duties of their offices, after notice of the writ of man- 
damus, they would have been in contempt fora defiance of 
what has been termed “the grand prerogative writ” of 
mandamus. 

This being so, the fact that they are included in the sum- 
mons and that the complaint asks for a restraining order 
and injunction, and the fact that such orders were made, 
were mere matters of supererogation and could do no 
harm. | 

We are of opinion that there 1s no error in the ruling of 
His Tfonor, of which the defendants have a right to com- 
plain. 


Per Curiam. Judgment affirmed. 
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JAMES I MOORE and others v. RICHARD D, JONES and others, 
Restraining order -- Bond. 


Upon the granting of an order restraining certain persons from exercising 
the duties of certain county offices to which they had been declared 
elected by the Board of County Commissioners; Held, not to be error 
to require from the plaintiffs a bond for costs, damages, &c. 


APPEAL from an Order made at Chambers in Franklinton 
on the 14th day of December, 1876, by Watts, J. 

Upon granting the restraining order as stated in the pre- 
ceding case is Honor also required the plaintiiis to execute 
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a bond for costs, damages, &c. to the defendants, from which 
the plaintiffs appealed. 


Messrs. Mervimon, Fuller ¢ Ashe and 2 B. Venable, for 
plaintiffs. 
Messrs. L. C. Hdwards and J. B. Batchelor, for defendants. 


Pearson, ©. J. Inasmuch as the plaintiffs were advised 
to include Crews and the other persons, who held the certi- 
ficate of election made by the “ Board of Commissioners” in 
the summons, and to ask for a restraining order and injunc- 
tion, they have no ground to complain of the order requiring 
them to give bond, which His Honor, after he found that 
the proceeding would be protracted for some time, thought 
it to be his duty to make. 

No error. 


PER CURIAM. Judgment affirmed. 


J. W. HEPTINSTALL v. E. B. PERRY and others. 


Homestead -~ Assessment. 


Under Bat. Rev. ch. 55, § 20, the application for a re-assessment of a 
homestead by the Township Board of Trustees must be made before 
the sale of the excess by the Sherif? 


Crvin Action tried at Fall Term, 1875, of Harrax Su- 
perior Court, before Watts, J. 

The plaintiff recovered a judgment against the defend- 
ants, execution issued thereon and the homestead of the 
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judgment debtor was laid off. About six months after the 
sale of the excess by the Sheriff, the plaintiff becoming dis- 
satisfied requested a re-appraisement and re-allotment of 
said homestead, and to that end applied for a peremptory 
mandamus to be directed to the Township Beard of Trustees, 
the other defendants, which His Honor refused and the 
plaintiff appealed. 


Messrs. Moore § Gatling ana E. Conigland, for the plaintiff. 
No counsel for the defendants. 


Reape, J. The statute is so plain as to leave no room for 
construction. 

The application for re-assessment and allotment of home- 
stead must be before the sale of the excess by the Sheriff. 
Bat. Rev. ch. 55, § 20, 

No error. 


PER CURIAM. Judgment affirmed. 


L. T. PARKS vy. O. C. SILER and others. 
Partition -~ Tenant by the curtesy. 


The Courts have no power to order a sale of land for partition, when one 
of the defendants interested therein is tenant by the curtesy and objects 
to the sale. 


SprctaAL ProcEepING commenced before the Clerk of the 
Superior Court of Ranpo.pxH County, and heard at Fall Term, 
1876, of said Court, before Kerr, J. 
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William Rains diced in Randolph County in 1864. He 
devised his lands by will to his wife Milly for life, re- 
mainder to America and Caroline, his daughters. 

America married the defendant, O, C. Siler. The children 
by this marriage were the other defendants, N. J. Siler, 
W.. Siler, Martha Siler (now Brooks) and Mary Siler, a minor. 
America (Mrs. Siler) died in 1867. One half of the lands 
descended to her children, subject to the life estate of O. C. 
Siler. Caroline married LH. B. Allen and died in 1874 with- 
out children, and thereupon the other half of the lands de- 
gcended to the said children of America Siler, who were the 
nieces and nephews of said Caroline. Milly Rains, the wife 
of the devisor, died in 1875. 

The plaintiff insisted that each of the said children was 
entitled to one fourth of the whole tract of land, as ten- 
ants in common (subject to the hfe estate of defendant, 
O. C. Siler, in one-half thereof). N. J. Siler and W. Siler sold 
their interest in said lands to the plaintiff, who then claimed 
to be the owner of one-half of the land and filed a petition 
praying that the land be sold and the proceeds divided 
among the parties entitled. 

The defendants in their answer deny the necessity of a 
sale for partition and allege that actual partition can be 
had without serious injury to the parties interested and 
pray the Court for an order for partition by metes and 
bounds. 

On motion of the defendants, His Honor dismissed the pro- 
ceeding, on the ground that O. C. Siler was entitled to a life 
estate as tenant by the curtesy in an undivided half of said 


lands. 


Mr. J. A. Gilmer, for the plaintiff, cited Ledbetter v. Gash, 
8 Ire. 462; LHaussell v. Mizell, 6 Ire. Eq. 892; Gash v. Led- 
better, 6 Ire. Eq. 183 ; Holmes v. Holmes, 2 Jones Eq, 844, and 
Me Kachern v. Gilchrist, 75 N. C. 196. 

No counsel for the defendants. 
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Pearson, C. J. The petition was for the sale of land for 
the purpose of partition. The defendants object to a sale 
for partition, on the ground that the defendant Siler is tenant 
by the curtesy in one undivided moiety of the land ; but do 
mot object to an actual partition so that each moiety may be 
held in severalty. 

His Honor was of opinion that the plaintiff had no right 
to an order of sale and dismissed the proceeding. We con- 
eur in this opinion. At the common law “ coparceners” 
might compel partition by original writ, when the parceners 
were seized of the land and the one was a good “tenant to 
the precipe”’; but if a freehold estate intervened as an estate 
by curtesy or other life estate, the writ did not lie because 
there could be no tenant of the precipe In the case of 
dower a partition could be made subject to the widow’s 
right, her dower being first assigned by metes and bounds 
and the partition had with respect thereto. 

Joint tenants and tenants in common could not compel 
partition except by statute which authorizes the Court to 
compel partition in like manner as between coparceners, 

It was afterwards provided by statute that the Court 
might order a sale for the purpose of partition, instead of an 
actual partition, when the interest of the parties would be 
promoted thereby. And it is provided that a widow en- 
titled to dower may join in the application and receive her 
third in money or a corresponding part absolutely, in lieu of 
a life estate. This leaves the election to the widow, whether 
to enjoy her dower specifically by metes and bounds as a 
home or to take compensation in money. : 

In regard to a tenant by the curtesy or to one entitled to 
a homestead, there is no statutory provision for the plain 
reason that it was presumed that persons entitled to these 
estates would prefer to have “a house and home,” and would 
not elect to take compensation in money. For instance, one 
entitled to a life estate as tenant by the curtesy or as a home- 

13 
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stead could hardly be supposed to be willing to let his. 
estate be sold and take compensation in its money yalue. 
Leave your house and home and take the interest on $1,000 
during life, is a proposition that would be rejected by every 
tenant by the curtesy and. by ovely person entitled to a 
homestead. | 

The question is, can the Court compel them to agree to a 
sale? The Court had no such power at common law and 
there is no statute which confers it. 

There is no error. 


Per Curiam. Judgment affirmed. 


rr te 
A tr rr 


STATE v. SAMUEL RICE. 
Indictment -- Master and Servant. 


1. The provisions of Bat. Rev. ch. 70, §1, are confined to the enticing of 
servants by indenture or by contract in writing. 

2. Ttis no offence at common law to entice an infant from the service of 
his parent. 


InpictMent for Misdemeanor, fica at Fall Term, 1876, of 
Rowan Superior Court, before Cloud, J. 

The counsel for the defendant in the Court below moved 
to quash the bill of indictment, on the ground that the re- 
citals therein did not constitute an indictable offence, either 
at common law or by statute. His Honor allowed the mo- 
tion and the Solicitor for the State appealed. 


Mr. W. H. Bailey and Attorney General, for the State. 
No counsel for the defendant. 
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Ropman, J. We think the Judge was right in quashing 
the indictment in this case. 

The first count alleges that the defendant enticed_Corne- 
lius Correll, a servant of Alexander Correll, from the service 
of his master, &c. against the form of the statute, Xe. 

The statute referred to is chapter 70 of Battle’stRevisal, 
and is evidently confined to servants by indenture or by con- 
tract in writing. No such contract is stated in this count, | 
and for that reason it was defective. 

All the other counts substantially charge that the defend- 
aut enticed the said Cornelius an infant from the service of 
his father the said Alexander, &c., and conclude at common — 
law. | 

The learned counsel who represented the Attorney ,Gene- 
ral in this case admitted that he knew of no authority by 
which the acts charged in these counts were criminal at the 
common law and we know of none. 

There is no error. 


PrER CURIAM. Judgment affirmed. 


STATE v. GUS GRAHAM. 
Jurisdiction -- Indictment. 


The Superior Courts have exclusive jurisdiction of the offence of larceny 
of growing crops. (Bat. Rev. ch. 82 § 20.); 
(State v. Cherry, 72 N. C. 123, cited and approved.) 


InpictmeEnt for stealing corn growing and remaining un- 
gathered in a certain field, tried at Fall Term, 1876, of An- 
son Superior Court, before Furches, J. 
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The counsel for defendant in the Court below moved to 
dismiss the case upon the ground that the Superior Court 
‘had no jurisdiction of the offence charged in the bill of in- 
alictment. His Honor overruled the motion and the defend- 
ant appealed. 


Attorney General, for the State 
No counsel for the defendant. 


Bynum, J. . The very question of jurisdiction here raised, 
has been expressly decided by this Court so late as the Jan- 
uary Term, 1875. State v. Cherry, T2 N. C, 123. It was 
there held that the Superior Court has jurisdiction of the of- 
fence. 

It is to be noted, that although this case has been here 
twice before, by appeal of the defendant, (74 N. ©. 646 and 
75 N. ©, 256), yet this question of jurisdiction has not been 
raised by him before. Such a practice, to say the léast, is 
not encouraged by the Court. Itis to be further noted, that 
the question of jurisdiction was not made until after it had 
been unmistakably decided. We cannot however suppose 
that the counsel of the defendant, with a knowledge of that 
decision, advised the appeal now before us. It must have 
been inadvertently overlooked. 

No error. 


Per CuRIAM. Judgment affirmed. 
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STATE v. F. M. FURGUSON, 
Indictment -- Constable -- Neglect of duty. 


1. A constable who neglects or refuses to exe2zute criminal process law- 
fully issued and placed in his hands, is. mmurelayie under § 107, ch. 382, 
Bat Rev. 


2. A constable is a ministerial officer and cannot inquire ito the basis 
or regularity of criminal process issued by a judicial officer, when there 
is jurisdiction and the process is not otherwise void, 


(Welch v. Scott, 5 Ire. 72, cited and approved. ) 


InpictMEnT for Misdemeanor under the statute (Bat. Rev. 
ch. 32, § 107,) tried at Fall Term, 1876, of Yancey Superior 
Court, before Henry. J. 

Upon affidavit betore a Justice, a Peace inet was issued 
and placed in the hands of defendant, a Constable, directing 
him to execute it upon one Austin. About eight days there- 
after the defendant met Austin and informed him that he 
had a Peace Warrant against him, and thereupon one Edney 
being present replied that he would stand his (Austin’s) 
security. Austin ran away and defendant returned the war- 
rant more than a year after it was issued. 

The Court instructed the jury that no arrest had been 
made according to law and that it was the duty of the de- 
fendant to have taken the party charged before the Justice 
without delay. 

Verdict of guilty. J eres Appeal by defendant. 


Alttorney General, for the State. 
Mr. W. H. Malone, for the defendant. 


FarrcitotH, J. Any officer in the State required to take 
an oath of office who shall wilfully omit, neglect or refuse to. 
discharge any of the duties of his office, shall be guilty of a 
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misdemeanor. Bat. Rev. ch. 82, § 107. This statute em- 
braces the offence with which the defendant was charged 
and convicted, to-wit; neglecting and refusing as Constable 
to execute a Peace Warrant issued and delivered to him by 
a Justice of the Peace within his own county. | 

The defence insisted on is that as it does not appear that 
the warrant was issued on oath nor on view of the Justice 
it is void and the officer was not bound to execute it. 

An officer acting under void process is a trespasser and 
must take notice of its character at his own peril. All per- 
sons must take notice whether those under whose authority 
they act could grant such authority. 

A Constable need not obey a warrant for a matter not 
within the jurisdiction of the magistrate but when there is 
jurisdiction and the warrant is not otherwise void, he as a 
ministerial officer is obliged to execute it and of course must 
be justified by it. He cannot inquire upon what evidence 
the judicial officer proceeded nor into the regularity of his 
decision. Welch v. Scott, 5 Ire 72. A magistrate should 
not issue a warrant except on oath or super visum, and if he 
does and innocent parties are arrested, he would be hable in 
damages to such parties; but these are considerations for the 
Justice and not for the Constable. In this case there is no 
doubt about the jurisdiction of the Justice. 

There is no error. Let this be certified to the end that 
further proceedings may be had according to law. 


PER CURIAM. Judgment affirmed. 
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M. CLEMENTS v. THE STATE OF NORTH CAROLINA 
Statute -- Repeal of -~ Claim Against the State. 


‘The repeal of a statute under which a contract has been made between 
the plaintiff and the State, in no way affects the plaintiff's rights under 
the contract, 

{Bledsoe v. The State, 64 N. C. 392, cited and approved.) 


CLAIM against Tue Strate heard at January Term, 1877, 
of the Supreme Court, under Art. IV, § 9 of the Constitu- 
tion. 

The plaintiff and the defendant entered into the following 
contract upon which this action is founded: ‘This agree- 
ment between the Commissioners appointed by the General 
Assembly, &c., under the Act to provide fcr the erection of 
a Penitentiary, passed April 12th, 1869, acting in behalf of 
the State, and Michael Clements, witnesseth, that said Clem- 
ents in consideration of the several sums to be paid by the 
State at the times and in the manner provided by the condi- 
tions for that purpose, and the bid of said Clements hereto 
attached, hereby covenants and agrees to furnish all mate- 
rials, all the convicts that can be used at sixty cents per day 
cand alj the other labor required in constructing the cell doors 
and frames, locks and lock bars complete, and setting the 
same for the erection of a Penitentiary, * * * all to be 
done * * * under the supervisions of W. J. Hicks, As- 
sistant Architect or such other Architect, * * * the 
written certificate of said Architect to be evidence of the 
sufficiency of said material and work, and the bid annexed 
to, be the basis of all estimates,” &., &e. Signed on 19th of 
May, 1870, by Alfred Dockery, G. Wn. Welker, J. R. Har- 
rison, Alfred Howe and A. L. Lougee, Commissioners on the 
part of the State, and by the plaintiff. 
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The plaintiff alleged that his bid was $60 for furnishing 
each cell door &, complete and that the State accepted the 
bid through its said agents, and agreed to pay for such labor 
and material at the contract price aforesaid. That he bought 
a large quantity of iron, made sub-contracts and otherwise 
went to great expense to enable him to complete the work. 
as agreed upon, and has at all times been ready to comply 
with his part of the contract, but by reason of the failure 
and refusal of defendant to comply with said contract, he 
has been damaged to the amount of $30,000. 

The defendant in answering the complaint insisted that 
the said contract was rescinded by the Legislature, and the 
alleged expense incurred by the plaintiff was needlessly and 
improvidently incurred and that he ought not to be relieved 
of any lability resulting therefrom. 

The defendant further insisted that one of the induce- 
ments to make the said contract was that convict labor should 
be used at the price stipulated, it being considered that the 
same was high enough to offset the extravagant price of 
the cell doors, and that since the rescission of the contract the 
defendant has made better doors &c. with convict labor, 
than the sample door sent by plaintiff, which door was never 
accepted by the defendant but expressly rejected, and plain- 
tiff notified that the same was subject to his order. 

The defendant further insisted that this subject had been 
fully considered at two different sessions of the General As- 
sembly, and defendant’s agents had acted in accordance with 
the explicit enactment of that body in rescinding and igno- 
ring the said contract for the reasons above set forth, and 
‘that in consequence of said enactment it is not within the 
spirit of the Constitution for this Honorable Court to hear: 
and make recommendations “to the Legislative branch of 
the government in regard to this claim. 

Depositions of sundry parties were filed with the record, 
but the Court upon consideration directed the issues stated. 
in its opinion to be submitted to a jury. 
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Messrs. Merrimon, Fuller & Ashe, for the plaintiff. 
Attorney General, for the State. 


Reabe, J. In Bledsoe v. The State, 64 N. C, 892, we de- 
clared what we understood to be the practice in cases of this 
kind—to ascertain the facts by reference to our Clerk or to 
have issues fora jury. And when sufficiently informed of 
the facts we would declare the law. 

We are of opinion that the repeal of the statute under 
which the contract with the plaintiffis alleged to have been 
made, in no way affects the plaintiffs rights. And that it 
was not contemplated by the alleged contract that the plain- 
tiff was to do the work here instead of athis works in Ohio ; 
or that convicts were to be sent to Ohio to do the work; but 
that they were to be employed upon such work only as was 
necessarily to be done here, as fitting and hanging the doors 
and the like. 

There will be issues for a Jury. 

Whether the contract was made as alleged. 

. Whether the plaintiff complied or was ready and offer- 
ed pe was able to comply with his part of the coutract. 

3. Whether the State failed to comply with its part of the 
contract. If so, 

4, What damage did the plaintiff sustain by reason of the 
failure of the State to comply with its part of the con- 
tract. | 

The depositions on file, subject to all just exceptions will 
be read and other evidence heard. And the evidence and 
the finding of the jury and the rulings of His Honor, with 
all exceptions, will be certified to this Court. 


PER CURIAM. Order accordingly. 
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N. J. FALKNER vy. SAMUEL R. HUNT and others. 
Pleading -- Discharge in Bankruptcy. 


Where the Court below allowed a defendant to plead his discharge in 
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bankruptcy at Fall Term, 1873, which discharge was granted May 21st, 
1869 ; Held not to be error. 


Motion in the cause heard at Fall Term, 1876, of Gran- 
VILLE Superior Court, before Watts, J. 

The defendant Samuel R. Hunt was adjudged a bankrupt 
in 1868 and on the 21st May, 1869, obtained his discharge 
in bankruptcy. At Fall Term, 1875, of said Court he moved 
that he be allowed to plead his discharge, which motion was 
continued from term to term and heard at Fall Term, 1876. 
The plaintiff opposed the motion upon the ground that the 
same was not made in apt time and that the Court had no 
power after such a lapse of time to allow the motion. Fis 
Honor granted leave to file said plea from which order the 
plaintiff appealed. 


Messrs. L. C. Edwards, J. B. Batchelor and will ieee, 


for plaintiff. 
Mr. D. G. Fowle, for defendants. 


ReapeE, J. His Honor certainly had the power to allow 
the plea of hankruptey to be put in. And there is nothing 
to show, and it certainly is not to be presumed that he exer- 
ised an arbitrary or capricious discretion. 

There is no error. 


Per Curiam, Judgment affirmed. 


JANUARY TERM, 1877. 203 


STATE 0. PHIPPS, 


STATE v. L. A. PHTPPS. 
Indictment -- Fernication and Adultery -- Witness. 


In atrial for fornication and adultery, a former defendant as to whoina 
nolle prosequi has been entered is acompetent witness against the other 
defendant. : 


(State v. lose, Phil. 405, cited and approved.) 


INDICTMENT against the defendant and Margaret Locklear 
for Fornication and Adultery, tried at Fall.Term, 1876, of 
GUILFoRD Superior Court, before Kerr, J. 

On the trial of the case, the Solicitor for the State entered 
a nol. pros. as to Margaret Locklear and introduced her as a 
witness against the defendant who objected on the ground 
that she was incompetent. His Honor overruled the objec- 
tion, and upon her evidence the jury rendered a verdict of 
guilty. 

Rule for new trial. Rule discharged. Judgment. Ap- 
peal by defendant. 


Attorney General and Mr. J. T. Morehead, for the State. 
Messrs. Dillard g& Gilmer, for the defendant. 


Farrctotu, J. The defendant and Margaret Locklear 
were indicted for fornication and adultery. 

The Solicitor entered a noile prosequi as to Locklear and 
introduced her as a witness against the defendant to prove 
the offence charged. 

Was she a competent witness for that purpose is the ques- 
tion? She was not until the Act of 1866, Bat. Rev. ch. 43, 
8 14, abrogating the long settled rules of evidence, was pas3- 
ed which made her evidence admissible. State v. Mose, Phil. 
406. | 
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The Act of 1869-70, ch. 177, repeals the above Act in its 
application to criminal matters and restored the common 
law rule of evidence; but a subsequent Act, 1871-2, ch. 4, 
repeals the latter Act, and thus restores the competency of 
the witness. 

The policy of legislation leading to this result is a matter 
for the consideration of the Legislature The Court can only 
declare the law as it finds it. 

There is no error. Let this be certified to the end that 
the Superior Court may proceed according to law. 


Per Curiam. Judgment affirmed. 


THORNTON BRADLEY v. JAMES JONES, 
Practice -- Supreme Court -- Record. 


When the record of a case brought up on appeal to this Court is imper- 
fect, the case will be remanded to the Court below 


Civin Action to recover possession of land, tried at Fall 
Term, 1876, of Potx Superior Court, before Schenck, J. 

In consequence of an imperfect record there was no deci- 
sion upon the merits and the case was rema..ded to the Court 
below. 


Messrs. Smith & Strong, for plaintiff. 
Messrs. M. H. Justice and W. J. Montgomery, for defendant. 


Reape, J. There is no complaint in the record. There 
is only an amended answer. There is no statement of the. 
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case made out by the appellant and none by the appellee ; 
nor is there any agreement that His Honor should make one. 
There is however a statement by His Honor that it was an 
action for two parcels of land, that the plaintiff offered in 
evidence a number of deeds, none of which are set out or 
appended, some of which were admitted as color of title 
only, one rejected because not properly proved and regis- 
tered, that a number of witnesses were introduced as to pos- 
session and boundaries, and that he nonsuited the plaintiff. 
But why he nonsuited him is not stated. | 

There are no points stated or questions presented for the 
decision of this Court. It is possible that we might hit upon 
the matters in dispute, but we cannot jeopardize the rights 
of the parties upon such records. 

The case is remanded, each party paying his own costs in 
this Court. 


Per Curiam. Judgment accordingly. 


A. S. SCOTT v. R. 8. HARRIS and others, 
Contract -- Principal and Surety -- Agreement to Forbear. 


1. If a creditor agree with his principal debtor in such manner that he is 
bound by the agreement to postpone the day of payment, the surety is 
thereby discharged from all liability. 

2. In such case it is immaterial that the agreement for forbearance is 
usurious. 


Crvit Action tried at Fall Term, 1876, of CaBARRUS Su- 
perior Court, before Schenck, J. 
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The plaintiff demanded payment of a note for $1,100 
made payable to himself and signed by Julius Israel, princi- 
pal, and R.S. Harris and D. G. Holbrooks, sureties. The 
note was dated Nov. 2, 1872, bearing interest thirty days 
after date at eight per cent. There was an endorsement on 
the note acknowledging the payment of interest to January 
Ist, 1874. | 

The defendants, sureties, resisted the payment of the 
amount upon the ground that the plaintiff and Israel, prin- 
eipal, had entered into a contract or agreement for a valuable 
consideration by which the plaintiff forebore the collection 
of the debt until January 1st, 1874; that they knew nothing 
of said agreement, but supposed the note had been paid at 
maturity ; that Israel had become a bankrupt since said ma- 
turity and insisted that they were therefore discharged from 
liability. 

The evidence in the case was conflicting and need not be 
stated as the material facts were found by the jury upon 
issues submitted and under the instructions of Tis Honor, 
which were fully set out in the record. 

Findings of the Jury: 1. That the plaintu¥ agreed with 
the principal after maturity of note to forbear the collection 
of same until January Ist, 1874. 

2. That the consideration of said agreement was $180. 

3. That when said agreement was made with Israel, the 
plaintiff did not reserve his right to sue the sureties, de- 
fendants. | 

4. [It was admitted by both parties that the defendants 
knew nothing of said agreement. 

Thereupon His Honor gave judgment in favor of defend- 
ants for costs. Appeal by piaintiff. 


Messrs. Wilson & Son and &. Barringer, for plaintift 
Mr. W. J. Montgomery, for defendants. 
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Reape, J. Thereis sympathy for a child who in reaching 
too far for a flower falls over the brink and is lost, but a 
ereditor who clutches eighteen per cent. from the principal 
debtor under a contract for indulgence until he goes into 
bankruptcy and then reaches farther to collect the principal 
money out of the sureties, deserves a fall. 

As soon as a debt is due and payable, if the principal 
debtor does not pay it, the surety may pay it and immedi- 
ately sue the princtpal for money paid to his use. If there- 
fore the creditor agrees with the principal debtor in such 
manner as that he is bound by the agreement to postpone 
the day of payment, he puts it out of the power of the surety 
to pay the debt and sue the principal, and he thereby puts 
the surety in jeopardy. And the surety being no party to 
the new contract for indulgence is discharged from all 
liability. 

The facts in this case show the propriety of that rule. 

At the maturity of the bond the principal debtor offered 
to pay it; but the creditor offered to forbear the collection 
of the bond for twelve months if the debtor would pay him 
in advance one and a half per cent. a month for the whole 
time. And the debtor agreed to 1t and gave his separate 
note for the amount, to be paid in goods, some of which were 
paid. The sureties knew nothing of this and supposed the 
debt was paid until some time afterwards and before the 
time of forbearance had expired, when the principal debtor 
went into bankruptey and they learned the debt had not 
been paid. 

Admitting the rule to be as stated, still the plaintiff in- 
sists that the sureties are not discharged because his agree- 
ment with the principal debtor was not a valid contract, 
and therefore he was not bound by it, in this; that the exact- 
ing of one and a half per cent. a month was usurious and 
invalid. It is not for the creditor to say that. His con- 
science takes fright at a danger which may never approach 
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him. The debtor may plead usury or not at his pleasure, 
aud unless and until he does so the note which was given 
for the usury is valid, and a part of it has been already paid 
in goods. The contract was sufficient to prevent the sure- 
ties from paying the debt and suing the principal. And 
that is the wrong of which they have the right to complain. 

But again the plaintiff insists; that admitting that he.did 
agree to forbear collecting the debt out of the principal 
debtor yet he reserved the right to collect it out of the sure- 
ties; and that, therefore, they were not delayed for they 
might have paid the debt and sued the principal, although 
he could not. 

The jury have found that the plaintiff did not expressly 
reserve that right. And then the plaintiff as the last resort 
says that although he did not expressly reserve the right yet 
he reserved it “in his mind.” 

If such a pretence be not too puerile to notice at all, it is 
sufficient to say, that the contract with the principal debtor 
was what passed between them, and not what was “reserved 
in his own mind.” 

No error. 


PER CURIAM, Judgment affirmed. 
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SLATE v. RUFUS JOHNSTON. — 


Indictment -- Attempt to Commit Rape. 


1. An indictment for an assault with intent to commit a rape (under Bat, 
Rev. ch. 32, § 5) is supported by proof of an assault with intent to un- 
lawfully and carnally know and abuse a female child under ten years 
of age. 

2. In such case, it is sufficient to show that the defendant attempted to do 
the act, 7. e. to carnally know and abuse the child. 


(State v. Storkey, 63N. C.7, cited and approved. ) 


InprotmENt for Raps, tried at Fall Term, 1876, of Mecx- 
LENBURG Superior Court, before Schenck, J. 

The case is so fully discussed by Mr. Justice Reade in de- 
livering the opinion of this Court, that any further state- 
ment is deemed unnecessary. 


Attorney General, for the State. 

Mr. W. W. Flemming, for the defendant cited, State v. Sam, 
1 Winst. 300; State v. Burgess, T4 N. C,272; State v. Harmer, 
4 Tre, 224, and East. 435. 


Reapg, J. “Every person who is convicted in due course 
of law of ravishing and carnally knowing any female of the 
age of ten years or more, by force and against her will, or 
who is convicted in like manner of unlawfully and carnally 
knowing and abusing any female child under the age of ten 
years, shall suffer death.” Laws 1868-9, ch. 167, § 2. 

“Every person convicted by due course of law of an as- 
sault with intent to commit a rape upon the body of any fe- 
male shall be imprisoned in the State prison, not less than 
five nor more than fifteen years.” Ibid. § 3. 

14 
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The above sections which immediately follow each other 
in the original Act, are brought forward in Bat Rev. as ses- 
tions 2 and 8 ef ch. 82. | 

The indictment is for an assault with intent to commit a 
rape under the third section of the original Act, which is 
the fifth section of ch. 32, Bat. Rev. And the proof was 
that the female was under ten years of age, although the in- 
dictment says nothing about the age. 

The defendant makes the point that he cannot be convic- 
ted, because a rape cannot be committed upon a female un- 
der ten years of age; that the unlawful carnal knowledge 
and abuse of a female is a crime but not the crime of rape. 

Rape is the carnal knowledge of a female forcibly and 
against her will. 3. Inst. 60; 4. Black. Com. 210; 3. Chit. C. 
L. 810. This definition leaves out the elements of age alto- 
gether. And it seems to be left in some obscurity how and 
why that element came to be considered. Probably it was 
in this way; there were instances where children below the 
age of discretion were enticed to yield, without a full knowl- 
edge of the nature of the act and of the consequences; and 
therefore, it became necessary to fix an age under which it 
should be presumed, not that the act could not be consum- 
mated, but that consent could not be given. And so it came 
to be provided, that the consummation of the act upon a fe- 
mate under ten years of age, with or without her consent, 
shall be the same.as if consummated upon a female over ten 
years of age without her consent or against her will. And 
the object of 18 Eliz. which enacts “that 1f any person shall 
unlawfully and carnally know and abuse any woman child 
under the age of ten years, every such unlawful and carnal 
knowledge and abuse shall be felony without benefit of cler- 
gy” was not to create a new offence distinct from rape, but 
it was to make such carnal knowlege and abuse, rape. The 
reason why the act does not call it rape in so many words, 
is, because of the seeming ineongruity of calling an act rape 
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when it is by consent, whereas the established meaning of 
rape is “against her will.” But still when Mr. Chitty gives. 
his form for an indictment under the statute he heads it, 
“Indictment for rape of children within the age of consent,” 
which shows that he regards the crime as rape. And so, 
this Court in State v. Storkey, 68 N. C. 7, says, “Our statute 
makes it rape, carnally to know and abuse a child under ten 
years of age even although she consents.” 

And since 18 Eliz. the definition of rape in Hale’s Pleas 
of the Crown, 628, is “the carnal knowledge of any woman 
above the age of ten years against her will, and of a woman- 
child under the age of ten years with or against her will.” 
So that now the definition of rape of a female over ten years. 
of age is as it always has been, “carnal knowledge against 
her will.” But since 18 Eliz. and under our statute, which 
is substantially a copy, rape of a female under ten years of 
age is simply carnal knowledge; or in other words, carnal 
knowledge of a female under ten years of age is rape. 

. This brings us to the immediate consideration of sections. 
2 and 8 of Act 1868-9 quoted above. The indictment is 
under section 3 for an attempt to commit a rape. In order 
to convict the defendant, if the female had been over ten 
years of age, it would lave been necessary to prove that the 
attempt was to do the act against her will; but the sufferer 
being under ten years of age, it was sufficient to show that 
he attempted to do the act; to carnally know and abuse the 
child, who was incapable of cousenting. 

The third section should be construed, as if it read as fol- 
lows: If any person shall attempt to commit the rape speci- 
fied in the second section, that is to say, to carnally know a 
female over ten years of age against her will, or to carnally 
know and abuse a female under ten years of age, with or 
against her will, he shall be punished, &c. 

Our conclusion is, that a charge in an indictment under 
ch. 167, § 38, Acts of 1868-9 (Bat. Rev. ch. 32 § 5) of an as- 
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sault with intent to commit a rape, which is the charge in 
the indictment before us, is supported by proof of an assault 
with intent to unlawfully and carnally know and abuse a fe- 
aale child under the age of ten years, which was the proof 
in the case before us, There is no error, This will be cer- 
tified to the end, &e. 


LER CURIAM. Judgment affirmed. 


RICHMOND & DANVILLE RAILROAD COMPANY v. THE COM- 
MISSIONERS OF ALAMANCE COUNTY. 


Grant -- Construction of -- Taxation. 


When a grant is for a particular purpose only, the conversion to another 
and different use is forbidden by a necessary implication. 


So, where the law prescribes that ‘‘all the real estate held by the North 
Carolina Railroad Company for right of way, for station places of what- 
ever kind and for workshop location, shall be exempt from taxation, 
&c 3"? Held, that such exemption covers only such real estate as is ac- 
tually held and used for the purposes expressed. 


PETITION to remit the tax assessed by defendants upon 
the real estate of plaintiffs, heard at Fall Term, 1876, of 
ALAMANCE Superior Court, before Kerr, J. 

The plaintiff company in their petition alleged that they 
were the lessees of the North Carolina Railroad Company, 
and as such were entitled to all the rights and privileges 
granted in the charter of the last named company ; that the 
Board of Trustees of Graham Township in said County had 
assessed and returned to the defendant Board of Commis- 
sioners certain lots and parcels of land belonging to plain- 
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tiffs as unlisted property hable for taxation; that said lots 
were situated at Company Shops, upon which were located 
the workshops of the Company, a hotel, dwellings for em- 
ployees, stores &c. used by the plaintiffs in connection with 
their said Railroad. | 

The defendants refused to grant the petition and the 
plaintiffs appealed to the Superior Court. 

Upon consideration of the case His Honor reversed the 
decision of the Eoard of Commissioners and adjudged that 
plaintiffs were entitled to the relief prayed for, from which 
ruling the defendants appealed. 


Mr. J. HE. Boyd, for plaintiffs. 
Messrs. H. S. Parker and Merrimon, Fuller ¢ Ashe, for 
defendants. 


Bynum, J. The case turns upon the construction of the 
fifth section of an Act for completing the North Carolina 
Railroad, ratified the 14th day of February, 1855. It is in 
these words, “All the real estate held by the Company for 
right of way, for station places of whatever kind, and for 
workshop location, shall be exempt from taxation until the 
dividends of profits of said Company shall exceed six per 
centum per annum.” ‘The dividends of profits have not yet 
exceeded that sum, and therefore no real estate held by the 
Company for the purposes described in the above recited 
section of the Act is now taxable. It remains only to ascer- 
tain what real estate falls within the intent and meaning of 
the Act. It is clear that all the real estate which the Com-. 
pany may own is not exempt, but such only as may be held 
by the Company for the right of way, for station places and 
for workshop location. Real estate held and used for other 
purposes is not exempted from taxation. The exemption is 
coupled with a condition and that condition equally attaches 
to each of the three purposes described in the Act. Land 
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held for the right of way is exempted for that use only; that 
held for station places must be applied to that purpose ; and 
that held for workshep location can be applied to no other 
uses than for workshops; otherwise in each é¢ase the land so_ 
held becomes Hable to taxation as other property. For ex- 
ample, take the right of way and ab uno, disce omnes, Sup- 
pose the Company should erect upon the right of way, 
hotels and stores, factories and private dwellings. This 
would be a plain violation of the contract between the State 
and the Company, for when the grant is for a particular pur- 
pose only, the conversion to another and different use is for- 
bidden by a necessary implication and is followed by a for- 
feiture of the privilege granted. The purpose of the grant 
was to encourage and facilitate the construction of the road 
by exempting from the burden of taxation the instrumentali- 
ties necessary to build and operate it. Land was needed for 
right of way, for stations and for workshops. Hotels, stores 
and dwellings upon the right of way, at the stations and at 
the workshops would doubtless be convenient to the opera- 
tion of the road and advantageous to the Company, its offi- 
cers and agents and their families; and so would academies 
and churches. But no one can contend that such structures 
or any of them are necessary to the operation or were to 
the construction of the road. Such uses are not within the 
terms of the grant and we think not within its spirit. 
Ld. ige v. Smith, c4 Vt. 483. The workshon location em- 
braced a considerable area of ground; the amount is not 
stated. Workshops upon ‘an extensive scale were contem- 
plated and indeed erected. The road was to bea grand trunk 
line from which other roads were to radiate in every direc- 
tion and the shops were to be commensurate with the mag- 
nitude of the enterprise. All the location might in the pro- 
gress of things be needed tor workshops, and when so needed 
and used, would be exempt from taxation. The tern ‘*work- 
shops” in reference to a great road like this, embraces foun- 
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daries, engine houses, depots, machine shops, necessary offi- 
ces and all the usual appliances for the manufacture and 
repair of engines, cars and other stock required for the 
operation of the road. The ground covered by these build- 
ings is exempt from taxation until the road pays the pre- 
scribed dividend. Subject to the right of taxation, the 
Company can make such disposition and use of the residue 
of the land as it deems. best. Hotels. stores, dwellings or a 
town may be built. The-town of Salem is built upon land, — 
the fee simple of which is or was in a society known as the 
Unitas Fratrum, which leased the lots for a long time to 
such as would improve and occupy them. Upon this lease- 
hold there is now a million’s worth of buildings and a 
thrifty population of fifteen hundred people. If the claim 
of the Railroad Company is valid, that the whole ground 
purchased for the location of the shops 1s exempt from 
taxation, the larger portion of it not occupied or used for 
the workshops may in like manner be devoted to the build- 
ing of a town, or to other commercial or manufacturing pur- 
poses convenient or useful to the Company, but wholly ex- 
empt from taxation. 

Such is not the proper construction of the Act. The case 
states that lot No. 8, valued at $2,500, is a lot on which a 
store house was burned down and is now the one on which 
the depot is located. 

A depot is a necessary part of the workshops, and this lot 
is exempt from taxation and must be struck out of the 
ussessment. The other lots enumerated are the proper sub- 
jects of taxation. The judgment of the Superior Court is 
reversed except as to lot No. 8, and as to that the jadgment 
is affirmed. ‘The case is remanded to be proceeded with in 
accordance with this opinion. 


8S 


Per Curiam. Judgment accordingly. 
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STATE v. JAMES LAXTON. 
Evidence -- General Reputation. 


Where a defendant in a criminal action introduces evidence as to his good 
character, the right of reply of the State is limited to evidence of gene- 
ral reputation and does not extend to rumors in regard to a particular 
matter. Therefore, where upon a trial for rape the defendant intro- 
duced evidence as to character, and a wiiness for the State was per- 
mitted to testify that there was a general rumor in the neighborhood 
of his (defendant’s) running after one certain white woman; Held to be 
error. 

(State v. Henry, 5 Jones, 65; State v. Johnson, 1 Winst. 151; Luther v. 
Skeen, 8 Jones, 356, cited and approved.) 


INDICTMENT for Rape, tried at Fall Term, 1876, of Ca.p- 
WELL Superior Court, before Buxton J. 

The only question decided by this Court was one of evi- 
dence which arose in consequence of the admission of testi- 
mony relating to the character of defendant. 

The case states: “ Among the witnesses called by the 
State to impeach the general character of the prisoner (which 
character the prisoner put in evidence by previously exam- 
ining other witnesses) was one Edmund Tilley, who testified 
‘IT am acquainted with the general character of prisoner 
before this occurrence; it was good for truth, honesty and 
hard work.’ Question by the Solicitor— What was his 
general character in other respects ?? Ans—‘ There has been 
a general rumor in the neighborhood of his running after 
one certain bad white woman.’” The counsel for the pri- 
soner objected to both question and answer. Objection 
overruled. 

Verdict of guilty. Judgment. Appeal by prisoner. 


Attorney General, for the State. 
Mr. G. N. Folk, for the prisoner. 
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Farrototu, J. The defendant was indicted for rape and 
after the evidence on the merits of the case was closed, 
he proved a good character and the Solicitor called a wit- 
ness in reply, who also testified to the good character of the 
defendant “for truth, honesty and hard work.” The Soli- 
citor then asked his witness “ what was his general character 
in other respects?” The witness answered, “there has been 
a general rumor in the neighborhood of his running after one 
certain bad white woman.” 

This question and answer were objected to by the pri- 
soner, but were admitted by His Honor and allowed to go 
to the jury as evidence. 

In all criminal trials the issue to be determined is made 
by the pleadings in the record, and the introduction into the 
case of evidence in regard to character necessarily raises a 
collateral question, calculated to some extent to divert atten- 
tion from the real issue. 

At an early period, however, the rule was established in 
capital felonies in favorem vite, on the presumption that a 
man of good character would not be likely to commit a hei- 
nous crime. But under this rule the witness was not allow- 
ed to give his individual opinion of the prisoner nor to 
speak of particular facts, but was limited to general charac- 
ter which is described by Erskine as the “slow spreading 
influence of opinion arising from the deportment of a man 
in society. As a man’s deportment, good or bad, necessarily 
produces one circle without another and so extends itself 
till it unitesin one general opinion, that general opinion is 
allowed to be given in evidence.” 

The above rule admitting general evidence of character as 
a part of the defence was so manifestly just and reasonable 
and appealed so strongly to the common sense of the coun- 
try, that it was soon extended to all criminal proceedings m 
England and has ever been the law in this country. 
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At first however it was attempted to be applied only in 
doubtful cases, but this notion was soon exploded, because 
it was seen that if the evidence was not admitted in plain 
eases, it could avail the prisoner nothing in doubtful cases, 
as it was the duty of the jury in such cases to acquit with- 
out the aid of evidence of good character. State v. Henry, 
5 Jones, 60. 

The State has the right to rebut the defendant’s evidence 
and when he has introduced evidence to prove a good char- 
acter, the State may prove it bad, if it can, either by eross- 
examination or by other witnesses. The evidence ts clearly 
admissible. Rex v. Fannard, Carrington & Payne 673; 2 
Hawkins P. C. ch. 46. § 206. 

This right of reply however is only co-extensive with the 
privilege of the defendant and is limited to evidence of gen- 
eral reputation. If it were extended to particular facts and 
the opinion of witnesses, it would multiply collateral ques- 
tions and would lead in many instances to scandalous inqul- 
ries and to the embarrassment of the jury. This would be 
original evidence in reply. 

In an action of slander in this State, the defendant was al- 
lowed to prove a “current report” In regard to a particular 
matter and this Court held that the evidence was inadmis- 
sible. Luther v. Skeen, 8 Jones, 356. And that case is deci- 
‘sive of the question now before us. And in strict adherence 
to this principle it was held by this Court, that where the 
defendant offered proof of the character he sustained at the 
time of the alleged offence, evidence could not be permitted 
in reply of his character at any subsequent period. State v. 
Johnson, Winst. 151. 

There iserror. Let this be certified to the end that the 
Court below may proceed according to law. 


Per CurRIAM. Venire de novo. 
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JACOB PARKER, Admr. (with will annexed) v. P. C. SHUFORD, 
Admr 


Practice -- Statute of limitations. 


1. To take acase out of the operation of the statute of limitations, the 
promise to pay or the acknowledgment of the debt must be made to the 
creditor himself. 

2. A tender of depreciated currency will not prevent the operation of 
the statute. 

(Simonton v. Clark, 65 N. C. 525; Thompson v. Gilreath, 3 Jones, 493 ; 
Morehead v. Wriston, 73 N. C. 398, cited and approved.) 


Civit Action, tried at Fall Term, 1876, of IrepEL1 Supe- 
rior Court, before Buxton, J. 


This suit was commenced in the lifetime of John J. 
Shuford the intestate of defendant. The plaintiff alleged 
that his testator John Miller loaned to the firm of Clark, 
Shuford & Co., of which John J. Shuford was a member, the 
sum of $1,624 and took their note for the same, dated 
January 30th, 1858, and that thereafter (March 1, 1862,) 
upon settlement of the firm business, the intestate of de- 
fendant took possession of certain partnership effects under 
an agreement in writing with his partners that he was to 
pay certain debts, the claim of the testator of plaintiff being 
one of them, and that said John J. Shuford had raneatedly 
recognized the existence and validity of said debt and had 
promised to pay the same to said John Miller on Ist March, 
1802. 

The defendant denied that he ever promised to pay the 
debt as aforesaid, or that he was indebted to plaintiff He 
alleged that said note which was executed by said firm was 
not under seal and that plaintiff did not commence the suit 
within three years from the time the cause of action arose 
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and that the same was barred by the statute of limitations. 

Upon the evidence in the case issues were submitted to 
the jury and found as follows: 

Findings of the Jury: 1. John J. Shuford executed the 
paper writing or agreement with his partner in March, 1862. 

2. Intestate of defendant did not tender or cause to be 
_ tendered after March, 1862, money of any kind to plaintiff's 
testator to pay the debt sued for. 

3. The dissolution of the partnership of Clark, Shuford & 
Co. did not take place in March, 1862. nor were the effects 
divided. — 

Thereupon the defendant moved for judgment for costs, 
which motion was allowed and the plaintiff appealed. 


Messrs Scott § Caldwell, for plaintiff. 

Messrs, R. &. Armfieldand M L MeCorkle, for defendant, 
cited Morehead v. Wriston, 73 N.C. 898; Thompson v. Gil- 
reath, 8 Joues, 493; C.C. P. ch. 17, $51, and Simonton v. 
Clark, 65 N. C. 525. 


Reave, J. To take a case out of the operation of the 
statute of limitation there must be an express promise to 
pay, or an acknowledgment of a subsisting debt from which 
a promise to pay may be implied. 

Vhe plaintiff does not controvert that principle, but he 
insists that there was an express promise here in this; that 
the defendant offered to pay the plaintiff in depreciated cur- 
rency which the plaintiff refused to take. 

It is expressly decided in Simonton v. Clark, (5 N.C: 5265, 
that that is not sufficient. 

The plaintiff further insists that when the defendant and 
others, partners, settled up their partnership the defendant 
agreed with his copartners that he would pay the plaintiff's 
claim and took effects of the partnership with which to 


pay it. 
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And that raises the question whether the promise to pay, 
or the acknowledgment of the subsisting debt must be to the 
creditor himself, or whether it 1s sufficient if made to a third 
person? We are of the opinion that it must be made to the 
creditor himself. Thompson v. Gilreath, 3 Jones, 493; More- 
head v. Wriston, 73 N. C. 398. 

Upon this point the decisions are not uniform; and Mr. 
Greenleaf says that an acknowledgment to a stranger is suf- 
ficient. The tendency of late decisions is probably that it 
must be to the creditor himself. In Ringo v. Brooks, 26 Ark. 
540, the subject is very well treated and it is held that it 
must be to the creditor. 

But the subject has been fully considered in this Court in 
the case cited above, Thompson vy. Gilreath, 3 Jones, 493, and 
expressly decided that it must be to the creditor himself, 
and we willingly follow that case and refer to it for all that 
could be said here. 

There is no error. 


Per Curiam. Judgment affirmed. 
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STATE v. W. R. BROWN, 
Indictment -- Larceny -- Evidence -- Witness. 


1. It is error for a Court to submit a question to the jury upon which 
there is no evidence. 


2. A defendant in a criminal action, who introduces a witness in his be- | 
half, does not vouch for his truthfulness and it is no evidence of the de- 
fendant’s guilt if such witness swear falsely. 


3. Facts brought out m a cross-examination of such witness for the pur- 
pose of impeaching him can have that effect only and cannot have the 
further effect of substantive evidence of the defendant’s guilt. 


4 Itisthe duty ofa jury to reconcile conflicting testimony, if possible ; 
Therefore, wherein the Court below the evidence conflicted and His 
Honor in his charge assumed the falsity of the evidence of a witness for 
the defence and directed the jury to inquire only if such witness had 
sworn falsely ; /7eld, to be error. 


(Luther v. Skeen, 8 Jones, 356; State v. Oscar, 7 Jones, 305; State v. 
Johnson, 1 Winst. 288; State v. Smith, 2 Ire. 402, cited and approved.) 


Inpicrment for Larceny, tried at Fall Term, 1876, of Brav- 
Fort Superior Court, before Moore, J. 

The defendant was charged with stealing seed cotton be- 
longing to one Henry R. Woodard, It appeared from the 
evidence of Woodard and one Jackson, that the day after 
the cotton was lost, Woodard the prosecutor traced seed cot- 
ton along a private path leading from his house to that of 
defendant, up to 150 yards of defendant’s house. That he 
then procured a search warrant and with an officer and sev- 
eral other persons, went to defendant’s house and found him 
there. 

The officer stated to defendant that he had a warrant and 
wished to search his house. He replied, “you ean do so, I 
have no cotton here.” Search was then made, but no cot- 
not found in house or loft. 
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They then went to defendant’s barn and found in the loft 
thereof a pile of cotton covered witha bed quiltand secreted 
behind some fodder. 


Lerena Young testified for defendant, that about the time 
the cotton was stolen, she was at defendant’s house and 
while there was requested by defendant’s wife to hide some 
cotton for her, so that her husband could not get it, and that 
she covered the cotton with a bed quilt and fodder. 


On cross-examination she stated that the cotton secreted 
as aforesaid by her was in the loft of the house and not in 
the barn, and that she did not go to the barn at all. She 
did not hear the testimony of the other witnesses as they 
were separated. | 

His Honor in charging the jury said, “that when a de- 
fendant puts a witness on the stand it was a declaration on 
his part that the witness was a truthful one. That when a 
defendant attempts to manufacture or fabricate testimony it 
was evidence of guilt, and then called attention to the tes- 
timony of Lerena Young in connection with that of the 
other witnesses. She located the cotton in the house loft,. 
while all the other witnesses testified that the cotton was. 
found covered with a bed quilt and fodder in the barn, and. 
that there was none in the house loft.” 

His Honor then said, “if upon consideration of the whole: 
ease the jury were satisfied that ber testimony was false and 
that defendant knew it to be false, then it was a cireum-. 
stance tending to establish the guilt of defendant, the weight 
of which was for the jury to consider and not for the Court.” 
Defendant excepted. Verdict of guilty. Judgment. Ap- 
peal by defendant. 


Attorney General, for the State. 
Messrs. George H. Brown, Jr. and J. EH. Shepherd, for the. 
defendant. 
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Bynum, J. His Honor charged the jury: “That where a 
defendant puts a witness on the stand it is a declaration 
upon his part that the witness is a truthful one; that when 
a defendant attempts to manufacture or fabricate testimony 
it is evidence of guilt.” He then directs the attention of 
the jury to the discrepancy between the testimony of the 
prosecutor and that of Lerena Young, a witness for the de- 
fendant, and concludes his charge thus: “ If upon considera- 
tion of the whole case the jury are satisfied that her 
testimony was false and that the defendant knew it to be 
false, then it- was a circumstance tending to establish the 
guilt of the defendant, the weight of which was for the jury 
and not for the Court.” 

The proposition of law as thus laid down by His Honor 
cannot be admitted to be true without some qualification ; 
but for the purposes of this case we will assume it to be true, 
and still the defendant is entitled to a venire de novo for the 
reason that the evidence in the case did not warrant such a 
charge. There was no evidence whatever that the testimony 
of Lerena Young was false within the knowledge and by 
the procurement of the defendant. It was therefore error 
in His Honor to submit to the jury a question upon which 
there was no evidence; and doubtless the verdict of the 
jury turned in some degree upon his instructions upon this 
point. | 

We might stop here as the defendant is clearly entitled 
to another trial for the error just assigned. 

But we are of opinion that His Honor erred in another 
particular material to the rights of the defendant, which 
error may be repeated on the next trial, and it is therefore 
not improper to notice it here. 

As we understand the charge, and as we think the jury 
understood it, clearly so in the first part of it, 1t assumes 
that where a defendant in a criminal action introduces a 
witness in his behalf he thereby vouches for his truthful- 
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mess, and if that witness swears falsely it is evidence of guilt 
mpon the ground that such false testimony was given by the 
jerecurement of the party introducing the witness. 


‘This proposition we think cannot be maintained, and least 
«ef all, where as in our case the alleged falsehood was brought 
«ut not by the defendant but upon the ‘cross-examination of 
tthe witness by the State. | 


The rule of evidence as laid down by Greenleaf is this: 
“When a party offers a witness in proof of his cause he 
thereby in general represents him as worthy of belief. He is 
gresumed to know the character of the witnesses he adduces ; 
and having thus presented them to the Court, the law will 
mot permit the party afterwards to impeach their general 
reputation for truth or to impugn their credibility by gen- 
varal evidence tending to show them to be unworthy of 
belief.” 1 Greenl. Ev. 442. It is thus seen that the rule 
extends only so far as to forbid the party introducing the 
witness from impeaching his general character for truth, 
-By introducing the witness the party represents him to be 
truthful but does not warrant him to be so, under the penalty 
that if he swears falsely it shall be evidence against the de- 
fendant upon the issue on trial. A party cannot foresee 
that his witness will swear falsely or prevent him from doing 
so. The only effect of such evidence is to discredit the wit- 
mess. The true rule we take to be this, viz; facts brought 
‘out on cross-examination for the purpose of impeaching the 
testimony of the witness can have that effect only, and can- 
wot have the further effect of substantive evidence of the guilt 
of the defendant. 

It was therefore error to allow the facts so brought out on 
the eross-examination to go to the jury for a different pur- 
pose than that of impeaching the credibility of the wit- 
yaess. Luther v. Skeen, 8 Jones, 356; State v. Oscar, 7 Jones, 


15 
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305. But in justice to the witness and in justice to the- 
defendant also, the evidence should have been presented to» 
the jury in another view, to-wit; they should have been told 
that it was their duty first to reconcile the testimony of the: 
State and defendant if possible. If that could not be done, 

then they should ascertain which party, if either, had sworm 
falsely &. Whereas the charge assumes the falsehood of. 
the testimony and directs the jury to inquire only whether 

Lerena Young had sworn falsely &c. This witness testified. 
on cross-examination that she hid the cotton in the loft of 
the dwelling house; the State’s witnesses swore that they 

found the cotton hid in the barn loft. So far as the case: 
shows it might well be that after Lerena Young hid the cot- 
ton, it was removed to the barn by the wife of the defend- 
ant, or even by the defendant himself. No motive of favor-- 
ing the defendant could have influenced the witness to locate: 
the, cotton in the house, because finding the cotton in the: 
dwelling house in the exclusive occupation of the defendant 

and wife, would have been evidence tending to establish the: 
defendant’s guilt, while finding it in a barn, not so immedi-. 
ately in the occupation of the defendant, is slighter evidence: 
of guilt. State v. Johnson, 1 Winst., 238; State v. Smith, 2: 
Tre. 402. 

The woman’s testimony, if false, is more damaging to the: 
defendant than if it were true, but seems to point more to» 
the guilt of the wife and witness than to the guilt of the: 
defendant. 

At all events it is clear from the case, as stated to us, that: 
the evidence of the woman did not favor the defendant and! 
that she had no apparent motive to favor him.” 

It was therefore the more important that the jury should! 
have been instructed to reconcile if possible this apparent: 
conflict of testimony between the State and defendant with— 
out imputing corruption to the witness assailed. It does not: 
appear to us indeed much to affect the merits of the case 
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whether the cotton was found in the house loft or the barm 
loft. But for the errors pointed out there must be a new 
trial. 


Per CURIAM. Venire de novo. 


WILEY E. JOHNSON v. WILLIAM F. HENDERSON.. 


Contract -- Negotiable Instrument -- Certificate of Deposit. 


1. A certificate of deposit, when expressed in negotiable words, is nego- 
tiable and subject to the same rules that control other negotiable: 


paper. 

2. To constitute a negotiable instrument, the promise must be to pay in: 
money; Therefore, where a certificate of deposit given to A and pay- 
able ‘‘in current funds,’’ came to B by several endorsements; Heild,. 
in an action by B against an intermediate endorser, that B was not én- 
titled to recover. 

2 In such case B stands in the shoes of A, and his only remedy 3s against: 
the person who issued the certificate. 


Civit Action tried at Fall Term, 1876, of Davipson Su- 
perior Court, before Cloud, J. 

The action was brought on a Certificate of Deposit, the 
material part of which is as follows: “This is to certify that: 
John F. Shoup has deposited in the Greensboro Mutual Life: 
Insurance and Trust Company three hundred and fifty dol- 
lars which will be paid to him on ten days notice with in- 
terest, &c. in current funds on the return of this certificate.’” 
Dated at Greensboro, Dec. 17, 1861. Upon this certificate 
there were sundry endorsements as stated in the opinion of 


this Court. 
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Tis Honor was of opinion that the plaintiff could not re- 
over and directed a non-suit, from which judgment the 
plaintiff appealed. 


Mr, W. H. Bailey, for plaintiff. 
Mr. J. M. MeCorkle, for defendant. 


‘Bynum, J. This is an action brought upon a certificate of 
deposit, given by the Greensboro Mutual Life Insurance and 
"Trust Company to one Shoup in 1861, which was by him en- 
dorsed to the defendant, and by the defendant to Douthit & 
Company, and by them was endorsed to the plaintiff It 
certifies that Shoup had deposited with the Company three 
hundred and fifty dollars to be paid to him on ten days no- 
‘tice, “in current funds,” on the return of the certificate. 

It seems to be settled now, after many conflicting decis- 
ions, that certificates of deposit are negotiable, when express- 
ed in negotiable words, and that the transfer of them is gov- 
erned by the same rules which control other promissory 
notes, and that the liability of the endorser is the same as 
upon the endorsement of any other promissory note. But 
in order to make a certificate of deposit negotiable, it must 
have the same certainty as to parties, time and mode of pay- 
ment, as bills and notes; and the same causes which would 
make bills and notes unnegotiable, will make acertificate of 
deposit unnegotiable. 2 Daniel on Negotiable Instruments, 
604-6. | 

To constitute a bill of exchange or promissory note nego- 
tiable the promise must be to pay in money. And unless the 
instrument on its face affords every element to fix its value 
such a paper is only a special contract and not a negotiable 
bill or note. Accordingly it has been held in this State that 
where the instrument was a “promise to pay W. W. L. or 
order the sum of $1.400, in bank stock or lawful money of the 
United States,” it was not negotiable, so as to enable the as- 
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signee to sue in his own name. Alexander v. Ouks, 2 D. & B. 
5138. The decision is put upon the ground that the prom- 
ise was not to pay money absolutely, and bank stock was 
not regarded as cash. Soa promise to pay “in current notes 
of the State of North Carolina,” is insufficient to make the 
Instrument negotiable. Warren v. Brown, 64.N.C. 381. So 
a bond to pay money and clothe a hired slave is not nego- 
tiable. Sutton v. Curter, 65 N. C. 123; Knight v. Wil. & 
Man. R. R. Co. 1 Jones, 357. 

It is held in our sister States that notes payable in “cur- 
rent bank bills,” in ‘office bauk notes.” in “eurrent bank: 
notes,” in ‘current funds,” are not negotiable. Me Cormick 
v. T, otter, 10 Sergt.& R. 94; Wharton v. Morris, 1 Dallas, 124 ; 
Simpson v. Meneden, 3 Cold. 429; Little v. Phenix Bank, 2 
Hill, 425; Cornwell v. Pumphrey,9 Ind. 155; there are many 
decisions contradictory to these cited, but the weight of au- 
thority and the most approved writers on commercial law, 
sustain the decisions of this Court that the note should ex- 
press simply that it is payable in dollars which have a cer- 
tain and well fixed signification in law. 1 Dan’l. on Nego- 
tiable Instruments, 44~6, where the authorities on both sides. 
are collected. 

Had the certificate of deposit been made payable in “legal 
tender notes,” it would probably be held to be negotiable, 
since Congress has declared and the Supreme Court of the 
United States held that Treasury notes shall be a legal ten- 
der in discharge of debts. But since that law and decision 
it has been held that a note payable in “currency,” which is 
precisely our case, does not mean legal tender currency and 
is not negotiable. Huse v. Hamblin, 29 Iowa; 1 Daniel, 44. 

The certificate of deposit therefore not being negotiable 
the endorsement of the defendant could communicate no 
title to his endorsee. Even if the position of the counsel of 
the plaintiff is conceded, to-wit ; that the endorsement of the 
defendant on an unnegotiable instrument made him a guar- 
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antor, 1t cannot be pretended that the guaranty is negotiable 
when the certificate of deposit is not. The guaranty there- 
fore could extend only to Douthit & Company and not to 
their endorsee, the plaintiff. There is high authority, it is 
‘true, that the endorsement of a non-negotiable note should 
ibe considered as a guaranty as otherwise it is meaningless. 
2 Daniel Nego. Inst. 652-6. But it 1s unnecessary to con- 
sider the question here as for the reasons already given its 
thenefits cannot extend to the plaintiff who is the assignee of 
the defendant’s assignee. 

The plaintiff the ultimate holder of the certificate stands 
ain the shoes of Shoup the first holder and his only remedy 
as against the corporation which issued the certificate of de- 
posit. 

The view we have taken of the case renders it unnecessa- 
wy to consider the other points raised and argued as to notice, 
elemand and the statute of limitations. 

There is no error. 


Perr Curtram. Judgment affirmed. 
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STATE v. JOHN ALEXANDER, 
Pardon -- Definition of “ Conviction.” 


Lhe term “Conviction” in Art. IT], § 6, of the Constitution denotes a 
verdict of guilty rendered by a jury; Z’herefore, when the defendant, 
after verdict and judgment in the Court below, appealed to this Court 
and pending such appeal was pardoned by the Governor; Held, that — 
such pardon is authorized by the Constitution and is valid. 


"PEARSON, ©. J Dissenting.) 
(State v. McIntire, 1 Jones 1, cited, distinguished and approved.) 


Inpicrment for Larceny tried at Fall Term, 1876, of 
_MECKLENBURG Superior Court, before Schenck, J. 

There was a verdict of guilty in the Court below, and 
judgment that defendant be imprisoned in the Penitentiary 
for a term of five years at hard labor. From this judgment. 
the defendant appealed. When the case was called for argu- 
ment in this Court upon the merits, the defendant entered a 
plea of Pardon granted on 27th of December, 1876, by Curtis 
H. Brogden, the then Governor of the State. 

The question as to whether the plea should be allowed 
during the pendency of the appeal was argued by the Attor- 
mney General, for the State, and Messrs. Shipp ¢ Bailey, for the 
defendant. 


Reape, J. The pardoning power is a useful one. It an- 
swers about the same purpose in the administration of crimi- 
mal matters that equity does in the administration of civil 
matters. Equity supplies that wherein the law by reason 
~of its universality is deficient; and pardons supply that 
“wherein the criminal law by reason of its universality is de- 
ficient. It is however capable of abuse. And the provis- 
lon in our Constitution which allows its exercise only after 
‘trial and conviction is intended to prevent its abuse. 
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At common law the Crown exercised the power of pardorm 
at any time. The consequence was that crimes were 
smothered. The facts were not brought to light. The per- 
son charged was not brought before the public.and required. 
to answer the charge and of course the public were dissatis-- 
fied. But under our Constitution and statute, the person. 
charged must be brought before the public in a public trial. 
and face his accusers and all the facts must appear and the 
jury must find him guilty and the Court must sentence him. 
If then he will ask for pardon, he cannot deceive the pardon-. 
ing power. The public are in possession of the facts and 
can resist his application. Nor is the pardoning power any 
longer irresponsible to the public ; because he has to report. 
the facts and his reasons for exercising the power. 


It is not denied that a pardon granted under these cir- 
cumstances is valid, but the objection made is that these: 
pre-requisites do not exist in this case, for although the de-. 
fendant had been regularly charged, tried, found guilty by 
the jury and sentenced by the Court, thereby bringing his- 
case within the constitutional provision, yet he took it out. 
of the provision by appealing to the Supreme Court, which 
appeal vacated the sentence or judgment ; and so there was 
no “conviction” remaining, and therefore the pardon is in- 
valid as wanting a “conviction” to support it. And this. 
brings us to the construction of the Constitution as to what 
is meant by “conviction.” Does it mean the verdict of the 
jury, or the sentence of the Court, or the verdict and sen- 
tence both? The word jis ordinarily used to denote the ver- 
dict of the jury, guilty. Tow did the jury find? Guilty ;. 
or, they convicted him. What did the Judge do? Sentenced 
him to be hanged. This is the language ordinarily used in | 
such matters, both in conversation and in books, law and 
literary. It is never said that the jury sentenced him nor- 
that the Judge convicted him. 
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In State v. McIntire, 1 Jones, 1, Chief Justice Pearson 
says: “The judgment is referred to in the pardon as sub- 
sisting, whereas in fact it was annulled by an appeal to the 
Supreme Court, and if that Court should decide there was 
error and direct a venire de novo, the conviction also would 
be annulled and the defendant stand as if there had been no 
trial.” 


There, manifestly the verdict is considered to be the con- 
viction. See also 25 Grattan, 850, and 109 Mass. 130. But 
furthermore the Constitution itself unmistakably fixes what 
it means by conviction. “No person shall be convicted of 
any crime but by the unanimous verdict of a jury,” &e. 
Art. I, § 18. | | 

Nothing can be a conviction but the verdict of the jury. 
Take that to be so; still inasmuch as the Constitution in the 
same section in which it authorizes the Governor to pardon 
‘after conviction,” requires him to report to the General 
Assembly not only the conviction but the sentence, is it not in- 
tended that there shall be a sentence to report; else how 
can he report it? And if the appeal vacates the sentence, 
then there is no sentence to report; and so there is no sen- 
tence to support the pardon. Technically that would seem 
to be so, but it is a refinement merely. Suppose the defend- 
ant in his application for pardon should say ; “I was con- 
victed of murder and sentenced to be hanged ; I appealed to 
the Supremé Court, but I abandon the appeal and pray for 
a pardon ;” might not the Governor pardon him and in his 
report say that the applicant had been convicted of murder 
and sentenced to be hanged and appealed to the Supreme 
Court, but abandoned his appeal and prayed for pardon ; 
and that he had pardoned him because he was satisfied that 
he was innocent? Would not that substantially comply 
with the Constitution to say that he had been convicted and 
that he had been sentenced, &c? 
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It is insisted that the object is not to pardon him while 
he is making defence, nor until he surrenders and begs for 
mercy. If that were true, still does he not surrender and 
beg for merey when he abandons his appeal and prays for 
pardon? But it is not always true that the defendant ought 
to be expected to surrender and beg for mercy. ‘There are 
cases Where he has been improperly convicted and asks not 
for mercy but for justice. 

The pardon has been shown us, and the Attorney General 
consents that the case may be considered as if the pardon 
were properly pleaded. 

We therefore declare that the defendant 1s entitled to be 
discharged on payment of costs and upon the terms of the 
pardon. 


Pearson, C. J. Dissenting. The prisoner after verdict moved 
for a new trial for error in the instructions. This motion 
was not allowed and sentence was pronounced and the pri- 
soner appealed. | 

After the appeal the prisoner was pardoned, and he now 
here in this Court pleads “ his pardon” as a plea “since the 
last continuance,” in bar of further action 1n the premises, 
and in his plea waives his exceptions to the charge of the 
Judge from which he had appealed and all other grounds 
of exception, and takes the position of one who “ has nothing 
more to say than what has been already said” except his 
pardon. 

In the due order of proceeding this Court can only decide 
the matters appealed from, and the pardon cannot be pleaded 
here, but after this Court has declared its opinion to be that 
there is no error in the ruling of the Court below, and judg- 
ment is moved for in that Court, and the conviction 1s 
established according to law by the judgment of the Court, 
the plea of pardon may be put in and from the ruling in 
respect to it an appeal to this Court may be taken by the 
State or by the prisoner. 
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To avoid circuity the Attorney General waives all objec- 
tion to this irregularity and consents that the validity of 
the pardon may be decided by this Court in the present 
stage of the proceeding. 

The question involves the construction of Art. III, § 6, of 
the Constitution ; “The Governor shall have power to grant 
reprieves, commutations and pardons after conviction for all 
offences,” &¢. This turns upon the sense in which the word 
“conviction” is used. 

You have a conviction of the truth of the Christian reli- 
gion, that is, you are convinced of it. The jury has a con- 
viction of the prisoner’s guilt according to the evidence, 
and the prisoner is said to be convicted: by the verdict. The 
Court has a conviction of the prisoner’s guilt according to 
the verdict of the jury and according to the law of the case 
and pronouncées sentence, and the prisener 1s then fully con- 
victed both according to the law and the facts. By the 
corruptibility of the meaning of words in our language a 
verdict of guilty signifies the conviction of the prisoner and 
the judgment of the Court also signifies the conviction of 
the prisoner. In this sense we say of prisoners confined in 
the Penitentiary, they are “convicts,” thatis they are under 
conviction by the sentence of the law. 

The question is, do the words “ after conviction” used in 
the Constitution mean after conviction by verdict or after 
conviction by verdict and the judgment of the Court? I 
have a conviction that the words are used in the latter 
sense. My conclusion is based on four grounds: 

1. The same section of the Constitution provides; “ The 
Governor shall annually communicate to the General As- 
sembly each case of reprieve, commutation or pardon granted, 
stating the name of each convict, the crime for which he was 
convicted, the sentence and its date, the date of commutation, 
pardon or reprieve, and the reasons therefor.” 
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This, as it seems to me, removes all ambiguity and makes 
it perfectly clear, that the words “after conviction,” mean 
after conviction by Judgment, for until there be judgment 
the Governor cannot communicate to the General Assembly 
“the sentence” from which his pardon relieved the party. 
It will be noted that this clause of the section goes much ~ 
into detail, requiring the Governor to give the name of each 
convict, the crime, the sentence, its date, the date of the par- 
don and the reasons therefor ; showing an intention to hedge 
in the power to grant pardo:s and to eut off any latitudi- 
narian construction and to confine the power within rigid 
bounds | 

2. Another clause of the Constitution shows the sense in 
which the word “conviction” is used. Art. I. § 33; “Slavery 
and involuntary servitude otherwise than forcrime, whereof 
the party shall have been duly convicted, shall be and are 
hereby forever prohibited.” Manifestly these words mean 
a conviction by the sentence of the (onrt. True, a party 
may withdraw his appeal, submit to the judgment from 
which he had appealed, and after doing so apply for pardon; 
but to allow him to obtain a pardon pending the appeal 
while he is contesting the legality of his conviction is in 
my judgment ‘to put the cart before the horse” and to de- 
feat the meaning of the Constitution. | 

3. There is a legislative construction of these words. 
Acts 1870-"71, Bat. Rev ch. 78, § 37. “dEvery appheation 
for pardon must be made to the Governor in writing, signed 
by the party convicted, or by some person in his behalf; and 
every such applicaticn shall contain the grounds and reasons 
upon which the Executive pardon is asked and shal] be in 
every case accompanied by a certified copy of the indict- 
ment and the verdict and judgment of the Court thercon.” — 

So the application cannot be made until there is a judg- 
ment of the Court. By an appeal the judgment of the Court. 
is vacated. No lawyer will dispute this; and the legal ef- 
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fect is the same as if there was no judgment. This statute 
cuts off all applications for pardon until there be judgment, 
thus putting a construction upon the words “after convic- 
tion” as used in the Constitution. Here too it will be noted 
that the statute evinces the same anxiety to prevent an 
abuse of the power of pardon as evinced by the Constitu- 
tion. 


4. By the common law the Crown had power to pardon 
at any time after an offence was committed ; before trial, af- 
ter trial and before judgment and after judgment. See Mc- 
Intire’s case, 1 Jones, 1. 


Under the old Constitution § 9, “the power of granting 
pardons and reprieves, except when the prosecution shall be 
carried on by the General Assembly, or the law shall other- 
wise direct,” is vested in the Governor. 

Under this section the Governors claimed and exercised as 
ample powers of granting pardons as belonged to the Crown 
by the common law. When a pardon was granted before 
trial, every one felt that the demands of justice had not been 
fulfilled. So, when a pardon was granted after trial and 
before judgment, every one felt that the demands of justice 
had not been fulfilled. For the rascal could still go about 
and say “my guilt has not been established according to law 
so Lam not a convicted felon. True, the jury said I was 
guilty, but it was because the Judge gave wrong instructions 
as to the law from which I appealed and thereby his sent- 
ence was vacated.” Thus the fact of his guilt or of his in- 
nocence is not fixed but is left as an open question. The 
public mind is not satisfied for the demands of justice have 
not beenmet. This could only be when the prisoner, by his 
plea of “guilty” or by the verdict by which the facts were 
found against him followed up by a judgment of the Court, 
stood forth as a convicted person who could do nothing more 
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than beg for merey. But when a person moves to set. aside 
the verdict and have a new trial because the Judge erred in 
his charge or for some other error, rejection of evidence for 
instance, or moves in arrest of judgment and vacates the 
judgment by an appeal to the Supreme Court, his guilt is 
not established according to law, and should he be pardoned 
pending the appeal the public mind will not be satisfied and 
the demands of justice will not be met; in other words, 
until his guilt is established both according to the facts and 
the law. After the Judiciary has disposed of him and his 
guilt is established according to law he is allowed to appeal 
to the mercy of the Executive, but not before, for it would 
disturb the harmony of action should mercy tread upon the 
heels of justice by snatching away the party accused before 
his guilt is fully, established. 

These remarks are intended to show the evils which the 
new Constitution meant to remedy. That the evil of pardon- 
ing before trial is remedied, all admit. Why should the 
Constitution step at a point half way and not also remedy 
the evil of pardoning after trial and before the guilt of the 
party is established by judgment and the demands of justice 
are fully met? I am not able to conceive of any reason for 
doing so and Jam convinced from the wording of the entire 
section and the reason of the thing that such was not the 
intention. — | 

The case cited from.the Mass. Reports has no bearing 
for the Constitution of that State does not contain the ex- 
planatory and restricting clause set out in our Constitu- 
tion. 

The case cited from the Virginia Reports is distinguish- 
able for in that State the jury fix the punishment and the 
Court does no more than to order the sentence imposed by the 
jury to be carried into effect. | 

Tam of opinion that by our Constitution the Governor 
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has no power to pardon until the guilt of the person 1s defi- 
nitely fixed by the judgment of the Court. 
The plea of pardon should not be allowed. 


PER CURIAM. Pardon allowed. 


STATE v. EK. 8. TEETER. 


(Same syllabus as in State v. Alexander, ante 231.) 
PEARSON, C.J. Dissenting. 
(State v. Alexander ante, cited and approved.) 


Inpicrment for Receiving Stolen Goods, tried at Spring 
Term, 1876, of CaBarrus Superior Court, before Schenck, J. 

The jury rendered a verdict of guilty and the defendant 
was sentenced to imprisonment in the Penitentiary for a 
term of two years at hard labor. The defendant appealed, 
and during the pendency of the appeal, filed a plea of Par- 
don granted by Gov. Brogden on the 30th of October, 1876. 


Attorney General, for the State. 
Messrs. R. Barringer and W. H. Bailey, for defendant. 


Reapz, J. The facts as to the pardon in this case are the 
same as in State v. Alexander, at this term, and the principles 
of law are the same and the decision the same. 


Per Curram. We declare the defendant entitled to be 
discharged upon the payment of costs and upon the terms 
of the pardon. | 
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(Same syllabus as in State v. Alexander, ante 231.) 
PEARSON, C. J. Dissenting. 
(State v. Alexander, ante, cited and approved.) 


InpictmMEent for Staying an Election, (Bat. Rev. ch. 32, 
§ 39,) tried at Spring Term, 1876, of CoL.umsus Superior 
Court, before McKoy, J. 

The Bill of Indictment was found in New Hanover, and 
the case was removed to Brunswick, thence to Columbus. 

The jury rendered a verdict of guilty. Judgment that 
defendant be imprisoned in the common jail of Columbus 
County for three months. 

There were no exceptions to the ruling of the Court. De- 
fendant appealed from the judgment and during the pen- 
dency of the appeal filed a plea of Pardon granted on the 
20th of December, 1876, by Curtis H. Brogden the then 
Governor of the State. 


Attorney General, for the State. 
Messrs. Badger & Devereux and D. L. Russell, for the de- 


fendant. 


Reape, J. The facts as to the pardon in this case are the 
same as in State v. Alexander, at this term, and the principles 
of law are the same and the decision is the same. 


Per Curtam: We declare the defendant entitled to be 
discharged upon payment of the costs of this Court upon 
the terms of the pardon. 
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(Same syllabus as in State v. Alexander, ante 231 ) 
iPEaRson, C.J. Dissenting. 
(State v. Alexander, ante, cited and approved.) 

InpictmENT for Riot against the defendant and twelve 
«others, removed from New Hanover County and tried at 
Fall Term, 1876, of Cotumsus Superior Court, before Me- 
Koy, J 

The jury rendered a verdict of guilty and the Court gave 
‘judgment that the defendant be imprisoned in the Peniten- 
tiary at hard labor for a term of three years and pay a fine 
-of five hundred dollars. The defendant appealed to this 
Court and during the pendency of the appeal filed a plea 
-of Pardon granted by Gov. Brogden on the 20th of Decem- 
‘ber, 1876. 


Attorney General, for tke State. 
Messrs. Badger § Devereux and D. L. Russell, for the de-- 
#endant. 


Reape, J. The facts as to the pardon in this case, are the 
‘same as in State v. Alexander, at this term and the principles 
«of law are the same and the decision the same. 


Per CurtamM. We declare that the defendant is entitled 
“to be discharged on the payment of the costs of this Court, 
-and upon compliance with such other terms as the pardon 
yprescribes. 
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STATE v. PINK ROSS and SARAH ROSS. 


Fornieation and Adultery -- Marriage between Negro and White im. 
Another State -- Domicil in Another State. 


1. A marriage, solemnized in a State whose laws permit such marriage,. 
between a negro and a white person domiciled in such State, is valid ina. 
this State. 

2. The domicil of the husband becomes that also of the wife upon mar— 
riage. 

3. In an indictment for fornication and adultery where the feme defend-- 

~ ant (a white wonian) left this State for the purpose of evading its laws; 
in consummating a marriage with her co-defendant (a negro) but witha 
no intent to return, and afterwards both of them came to this State ta» 
reside; Held, that the defendants were not guilty. 

(READE and Bynum, J ie Dissenting.) 

(Hicks v. Skinner, 71 N. C. 539 ; same case, 72 N.C. 1; Williams v Oates... 
5 Ire. 535; cited, distinguished and approved.) 


Inpictment for Fornjeation and Adultery, tried at Au-- 
gust Special Term, 1876, of Msckiensue Superior Court, be-- 
fore Schenck, J. 

The defendants are indicted for fornication and adultery 
in living and cohabiting together without being lawfully: 
married. The cohabition is admitted. Their defence is: 
that they were lawfully married. ' The facts as found by the 
special verdict are these: The defendant Pink Ross is a. 
negro man, and the defendant Sarah a white woman. Pink: 
Ross is a native of South Carolina and resided there until 
August, 1878. Sarah Ross was a. resident and citizen of 
North Carolina up to the time of the marriage between her- 
self and the other defendant, In May, 1878, the defendant: 
Sarah Ross (then Sarah Spake) went to Spartanburg, South 
Carolina, fer the purpose of marrying the other defendant,, 
and with the intention of evading the laws of North Care 
jina prohibiting marriage between persons of color and white 
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persons, The defendants were married in South Carolina 
according to the laws of that State in May, 1873. They 
lived in that State until August, 1878, as man and wife 
when they moved to Charlotte, North Carolina. 

The laws of South Carolina do not forbid marriage be- 
tween white persons and persons of color. On this verdict. 
the Judge held that the defendants were not guilty and the. 
State appealed. 


Attorney General, for the State. 
Messrs. Shipp & Bailey, for the defendants. 


Ropman, J. (After stating the facts as above.) It willbe 
observed that the verdict states that Sarah went to South 
Carolina with the intent to evade the law of North Carolina. 
prohibiting the marriage of a negro with a white person. It 
does not say that she had an intent to return with her hus- 
band and live in this State. It is difficult to see how in 
going to South Carolina to marry a negro, without an intent 
to return with him to this State, she could evade or intend. 
to evade the laws of this State. Our laws have no extra 
territorial operation, and do not attempt to prohibit the 
marriage in South Carolina of blacks and whites domiciled 
in that State. Such a case differs essentially from one in 
which both persons, being domiciled in North Carolina,. 
leave the State for the purpose of contracting a marriage for- 
bidden by its law, and with an intent to return to and reside. 
in North Carolina after such marriage ; and also from one in 
which the man alone leaves this State for that purpose and 
with that intent. | 

By the marriage of Sarah, the domicil of her husband be- 
came hers. And we must suppose that his domicil was. 
bona fide in South Carolina until they removed to this State 
in August, 1873. 
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It does not appear that any change of domicil was thought 
of before that time. We must put out of view therefore 
the supposed intent to evade the law of North Carolina, as 
a conclusion of law unsupported by or repugnant to the facts 
found in the verdict, and consider the case as if both parties 
had been domiciled in South Carolina at the time of the 
marriage. It is clear that upon the marriage the domicil of 
the husband became that of the wife and for that purpose 
it would be immaterial whether the marriage took place in 
the State of the husband or in any other State. Story 
Confl. Laws, § § 194,199. It was so held by this Court in 
Hicks v. Skinner, T1 N. C. 53); Ibid 72 N. Cl. In War- 
render v. Warrender, 9 Bligh’s Rep. 89; 2 Clark & Finnelly, 
488. A man domiciled in Scotland married an English 
woman in England, and it was held that the matrimonial 
domicil was Scotland. This view seems to have been over- 
looked as it is not alluded to in Williams v. Oates, 5 Ire. 535, 
which is therefore apparently opposed to our opinion on this 
point. But the judgment of the Court may be sustained on 
the ground that the marriage in question there was not shown 
to be valid in South Carolina. 

The question thus presented 1s an important one. The 
State of North Carolina, with the general concurrence of its 
citizens of both races, has declared its conviction that mar- 
riages between them are immoral and. opposed to public 
policy as tending to degrade them both. It has therefore 
declared such marriages void. It 1s needless to say that the 
members of this Court share that opinion. For that reason 
it becomes us to be careful not to be unduly influenced by 
it in ascertaining, not what the law of North Carolina is upon 
such marriages contracted within her limits—that is found 
in the Act of Assembly and is beyond doubt—but what the 
law of North Carolina is upon the question presented, and 
for that we must look beyond the statutes of the State, 
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If we are right in our conception of the question pre- 
sented, to-wit; whether a marriage in South Carolina be- 
tween a black man and a white woman bon2 fide domiciled 
there and valid by the law of that State, must be regarded 
as valid in this State when the parties afterwards migrate 
here? We think that the decided weight of English and 
American authority requires us to hold that the relation 
thus lawful in its inception continues to be lawful hero. 

We know of but two cases which appear to be to the con- 
trary, which will be found in 10 La. An. 411, and 15 Ldid, 
842. Mr. Bishop in noticing the first of these cases has 
thought it fit to speak of the people whose Court decided 
them in a tone not to have been expected from a philosophie 
jurist. TZeluim imbelle. 

The general rule is admitted that a marriage between 
citizens of a foreigu State contracted in that State and valid 
by its laws is valid everywhere where the parties might 
migrate, although not contracted with the rites required by 
the law of the country into which they come and between 
persons disqualified by such law from intermarrying. Wil- 
liams v. Oates,5 Ire 5385; Brook v. Brook, 9 WH. L. 198; Story 
Confi. Laws, § § 81-113, Dalrymple v. Dalrymple, 2 lage. 
Consist. Rep. 416. | 

Tt is contended however by the Attorney General that 
there is an exception to this rule as well established as the 
rule itself, viz; that incestuous and polygamous marriages. 
although lawtul in the country in which they are contracted, 
will not be recognized in other States in which such mar- 
riages are deemed immoral and are prohibited. And it is 
further argued that a marriage between persons of different 
races is as unnatural and as revolting as an incestuous one, 
and is declared void by the law of North Carslina. 

The exception certainly exists notwithstanding a dictum 
of a very great Judge to the contrary in Williams v. Oates, 5 
Ire. 535. i 
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Story (§ 113a) says, “The most prominent if not the only 
known exceptions to the rule are those marriages involving 
polygamy and incest; those positively prohibited by the 
public law of a country from motives of policy; and those 
celebrated in foreign countries by subjects entitling them-. 
selves under special circumstances to the benefit of the laws 
of their own country.” 

On examining the illustrations of these exceptions given 
by the author, it will be seen that they are considerably 
limited. Thus all Christian countries agree that marriages 
in the direct line and between the nearest collaterals, are in- 
cestuous, and that polygamy is unlawful, consequently such 
marriages will be held null everywhere, because they were 
null in the place of the contract. But beyond these few 
cases In Which all States agree, there is a difference as to 
what marriages are incestuous, and in such cases the admit- 
ted international law leaves it to each State to say what is 
incestuous in respect to its own subjects. In England, a 
marriage with the sister of a deceased wife is held incestu- 
ous and between persons domiciled in England it will be held 
void, wherever contracted. Brook v. Brook, 9 H. L. 1938. 
But it does not follow that such a marriage contracted in a 
State where it was lawful, between subjects of that State, 
would be held void in England if the parties afterwards be- 
came domiciled there. There is no reason to think it would 
be. Story § 116,116 a. Still stronger are the illustrations 
given in § § 95, 96. 

However revolting to us and to all persons, who by reason 
of living in States where the two races are nearly equal in 
mumbers have an experience of the consequences of matri- 
monial connexions between them, such a marriage may ap- 
pear, such cannot be said to be the common sentiment of the 
civilized and Christian world. When Massachusetts held 


such a number of negroes as to make the validity of such 
marriages a question of pre ctical importance her sentiments 
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and her legislation were such as ours are to-day. Medway 

v. Needham, 16 Mass. 157. Now since she has got rid of her 
negroes the question is of no practical importance to her, And 
as far as may be gathered from her statute book she consid- 
ers such marriages unobjectionable. Most of the States of 
the Union and of the nations of .Kurope with whom the 
question is merely speculative take a similar view of it. 

It is impossible to identify this case with that of an in- 
cestuous or polygamous marriage admitted to be such jure 
gentium. The Jaw of nations isa part of the law of North 
Carolina. We are under obligations of comity to our sister 
States. We are compelled to say that this marriage being 
valid in the State where the parties were bona fide domiciled 
cat the time of the contract must be regarded as SUS EHNE 
after their immigration here. 

_ The inconveniences which may arise from this view of 
the law are less than those which result from a different 
one. The children of such a marriage, if born inSouth Caro- 
lina, could migrate here and would be considered legitimate. 
The only evil which could be avoided by a contrary conclu- 
sion is that the people of this State might be spared the bad 
example of an unnatural and immoral but lawful cohabita- 
tion. The inconveniences on the other side are numerous, 
and are forcibly stated in Scrimshire v. Scrimshire,2 Hagg. 
Consist. Rep. 417, and in Story, § 121. “And therefore all 
nations have consented or are presumed to consent, for the 
common benefit and advantage, that such marriages shall be 
good or not according to the law of the country where they 
are celebrated.” 

Upon this question above all others it is desirable (alter- 
ing somewhat the language of Cicero with which Story con- 
eludes his great work) that there should not be one law in 
Maine and anotker in Texas, but that the same law shall 
prevail at least throughout the United States. 
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There is no error in the judgment below. Let this opin-- 
ion be certified. 


Reape, J. Dissenting, No nation can make laws for 
another nation. Each is independent and makes its own 
laws. But by common consent of all nations, certain rules 
have been established for their intercourse, and these rules 
constitute the law of nations. And their observance is com- 
pelled by force if necessary. This is denominated public in- 
ternational law. Wheaton’s International Law, § 77. 

As distinguished from public. international law for the 
conduct of nations as nations, there are private international 
laws for the conduct, not of nations as nations, but of the 
people of different nations, by which it is tacitly agreed 
that rights acquired, privileges enjoyed, and relations formed 
in one nation, shall be recognized in anothernation. But. 
it is expressly laid down that this is only by comity, 
and is never allowed where it contravenes a prohibitory en-- 
actment. Ibid, § 79. 

No nation is bound to admit the laws and customs of 
another nation within its borders. It is independent in its 
Legislation and can by positive enactments refuse the opera- 
tion of any law or custom of any other nation or people. I 
speak of the power and not of the propriety. If a nation: 
should deny to the people of other nations just and reason- 
able privileges, it would find its punishment in having the: 
same privileges denied to its citizens. And therefore com 
ty, courtesy, is allowed to govern. A marriage formed in 
Scotland where nothing is required but the consent of the 
parties, we allow to be valid here, although it would be in- 
valid if formed here; because it is a mere matter of form: 
and we courteously recognize it. It inflicts no harm upon 
our people. But suppose Scotland were to allow children of 
ten years of age. to marry, would we allow the marriage te 
be good here? 


JANUARY TERM, 1877. 249 


ve 


STATE vw, Ross. 


Probably we might allow it in the absence of a positive en- 
actment ; but we require our own people to be, the male six- 
teen and the female fourteen years of age; or else the mar- 
riage is void ; and why may we not prohibit it in foreigners ? 
We prohibit it among our own people, not out of caprice, 
but to prevent improvident marriages to the degradation 
and injury of the community. I give this illustration be- 
cause France which has fixed ages for marriages as we have 
will not recognize a marriage celebrated elsewhere within 
the ages, although valid where celebrated. Wheat. § 98. 
The rule is thus laid down in Wheaton, § § 90-1. “A. con- 
tract valid by the law of the place where it is made is gen- 
erally speaking valid everywhere. The general comity and 
mutual convenience of nationshave established the rule, that 
the law of that place governs in everything respecting the 
form, interpretation, obligation and effect of the contract 
wherever the authority, rights and interests of other States 
and their citizens are not thereby prejudiced. * * * * 
It cannot apply where it would injuriously conflict with the 
laws of another State relating to its police, its public health, 
its commerce, its revenue, and generally its sovereign au- 
thority and the rights and interests of its citizens.” 

In other words comity is secondary to the public good of 
any given nation, and subject to be contravened by its posi- 
tive enactments. I timidly but very positively deny what 
a great Judge (Ruffin) has said, that a Turk with his many 
wives, or a Mormon, can have his rights which he has in 
his own country. recognized here, because it is revolting to 
our people and against their best interests. Our law pro- 
hibits the intermarriage of whites and blacks and declares 
such marriages “void.” 

{f such a marriage solemnized here between our own peo- 
ple is declared void, why should comity require the evil to 
be imported from another State? Why is not the relation 
severed the instant they set foot upon our soil? It is 
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answered that we would thereby bastardize the issue and 
disturb the rights of property. Notatall. That does not 
follow. If they have issue before they come here, the status 
of the issue may not be changed ; and by separating them we 
prevent issue here. Nor need their rights of property be 
affected. However that is not before us. And at any rate 
the public good is paramount. And individuals who have 
formed relations which are obnoxious to our laws can find 
their comfort in staying away from us. We give to comity 
all the force of a constitutional provision when we allow it 
to annul a statute. Indeed we put it above the Constitution 
itself; as I believe one of the late amendments prohibits the 
intermarriage of white and colored. It is inherent in every 
nation to prohibit whatever is an evil to its society. And 
it must be its own judge of what is an evil. Self-preserva- 
tion requires it. State v. Reinhart and Love, 63 N. C. 547. 

That provision in the Constitution of the United States, 
«The citizens of each State shall be entitled to all privileges 
and immunities of citizens in the several States” does not 
mean that a citizen of South Carolina removing here may 
bring with him his South Carolina privileges and immuni- 
ties; but that when he comes here he may have the same 
privileges and immunities which our ¢itizens have. Noth- 
ing more and nothing less, It is courteous for neighbors to_ 
visit and it is handsome to allow the visitor family privi- 
leges and even to give him the favorite seat ; but if he bring 
his pet. rattlesnake or his pet bear or spitz dog famous for 
hydrophobia, he must leave them outside the door. And 
if he bring small pox the door may be shut against him. 

TY am of the opinion that a prohibitory statute is para- 
mount to what might otherwise be allowed as comity, and 
that the defendants are guilty. 


Pur Curram. | Judgment affirmed. 
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STATE v. ISAAC KENNEDY and MAG KENNEDY. 


Fornication and Adultery -- Marriage between Negro and White in 
Another State -- Domicil in this State. 


A marriage, solemnized in a State whose laws permit such marriage, be- 
tween a negro and awhite person domiciled in this State and who leave 
it for the purpose of evading its laws and with intent to return, is not 
valid in this State. 

(Williams v. Oates, 5 Tre. 525, cited and approved.) 


InpictMENtT for Fornication and Adultery, tried at Au- 
gust Special Term, 1876, of MeckLENBURG Superior Court, 
before Schenck, J. 

By consent the following special verdict was rendered ; 
Tsaac Kennedy is a negro man and Mag Kennedy a white 
woman. In 1868 they were citizens of this State. Subse- 
quently they went to South Carolina to evade the law of 
this State prohibiting intermarriage of negroes and white 
persons, and were married according to the law of that State 
and immediately returned to this State. They did not in- 
tend to change their domicil from North Carolina, and have 
lived together as man and wife. The laws of South Caroli- 
na do not prohibit marriages between such persons. 

Upon this state of facts His Hénor held that the defend- 
ants were guilty as charged in the bill of indictment and the 
verdict was so entered. Judgment. Appeal by defend- 
ants. 


Aitorney General, for the State. 
Messrs. Shipp ¢ Bailey, for the defendants. 


2RopMAN, J. The defendants in this case were domiciled 
in North Carolina before and at the time of their marriage 
in South Carolina, to which State they went for the purpose 
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of evading the law of North Carolina which prohibited their 
marriage, and they immediately after the marriage returned 
to North Carolina where they have since continued to re- 
side. 

To quote from the opinion of Lord Cranworth in Brook v. 
Brook, 9 H. L. 198. “There can be no doubt of the power 
of every country to make Jaws regulating the marriage of 
its own subjects; to declare who may marry; how they shall 
marry ;and the consequences of their marrying.” 

It is not necessary to say that a marriage contracted in 
another State between residents of this State, without the 
rites and ceremonies required in this State, will be void, 
even though the parties left this State for the purpose of 
evading those rites. Dalrymple v. Dalrymple, 2 Hagg. Con- 
sist. R. 416. 

As to the formalities of the marriage the ler loci will 
govern, But when the law of North Carolina declares that 
all marriages between negroes and white persons shall be 
void, this 1s a personal incapacity which follows the parties 
wherever they go so long as they remain domiciled in North 
Carolina. And we conceive that it is immaterial whether 
they left the State with the intent to evade its law or not, 
if they had not bona fide acquired a domicil elsewhere at the 
time of the marriage. Story Confl. Laws, § 65. Williams v. 
Oates, 38 Ire. 535. In Brook v. Brook, above cited, Lord 
Campbell says, “It is quite obvious that no civilized State 
can allow its domiciled subjects or citizens by making a 
temporary visit to a foreign country, to enter into a contract 
to be performed in the place of domicil if the contract is 
forbidden by the law of the place of domicil, as contrary to 
religion, or to morality, or to any of its fundamental insti- 
tutions.” In that case an Englishman casually met in Den- 
mark the sister of his deceased wife and married her there. 
As such marriages were prohibited between English subjects 
it was held void, | 
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A law like this of ours would be very idle if it could be 
avoided by merely stepping over an imaginary line. 

There are cases to the contrary of this conclusion decided 
by Courts for which we have great respect. They are cited 
and the whole question is learnedly and earnestly discussed 
by 1 Bishop Mar. and Div., §§ 871, 389; Medway v. Need- 
ham, 16 Mass. 157; Stevenson v. Gray, 17 B. Mon. (Ky.) 193. 

It seems to us however that when it is conceded as 1t is, 
that a State may by legislation extend her law prescribing 
incapacities for contracting marriage over her own citizens 
who contract marriage in other countries by whose law no 
such incapacities exist, as Massachusetts did after the decis- 
ion in Medway v. Needham, the main question is conceded, 
and what remains is of little importance. Nothing remains 
but the question of legislative intent to be collected from 
the statute. About the intent in this case we have no 
doubt. | 

There is no error. Let this opinion be certified. 


Per Curiam. Judgment affirmed. 
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Indictment -- Overseer of Road -- Incumbent of Office. 


One who professes to be the incumbent of an office and performs the 
duties of the same is estopped from denying the legality of his appoint- 
ment; Dherefore, where in an indictment for failure to keep a public 
road in repair it was proven by parol evidence that the defendant pro. 
fessed to be overseer of the road and had in all respects acted as such ; 
Held, to be unnecessary to show his appointment by the Court record. 


(State v. Cansler, 75 N. C, 442, cited and approved.) 


INDICTMENT against the defendant as Overseer of a Public 
Road, tried at Fall Term, 1876, of ALEXANDER Superior Court, 
before Buxton, J. 

The bill charging that the defendant had neglected to 
keep the road over which he was overseer in good repair 
(Bat. Rev. ch. 82, § 41) was found at Spring Term, 1876, and 
it was in evidence that defendant for three or four years 
previous to January, 1876, had acted as overseer of this road, 
occasionally summoning hands to work on it, and that since 
that date some one else had acted as overseer. 

The defendant denied that he was overseer and insisted 
that the State should produce the order of appomtment of 
the Township Trustees. (Bat. Rev. ch. 104, § § 7-8.) 

By consent the question of law was reserved and a ver- 
dict of guilty rendered. 

His Hfonor being of opinion that there was no evidence of 
a de jure appointment of defendant as overseer and that the 
fact that he had?acted de facto as such was not sufficient to 
render him liable in a criminal prosecution for mere non- 
feasance, decided the point of law in favor of defendant, 
directed the verdict to be set aside and a verdict of not 
guilty to be entered. From which ruling the Solicitor for 
the State appealed. 
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Attorney General, for the State. 
Mr. R. F. Armfield, for the defendant. 


Farrciotu, J. The defendant was indicted as an over- 
seer of a public road for failing to keep it in repair and was 
convicted. The ground of appeal is that his appointment 
was proved by parol and not by the Court record The 
proof was that he had professed to be overseer for three or 
four years, had summoned the road hands and worked the 
road repeatedly, in other words had acted as overseer in all 
respects except that he failed to keep it in good order at all 
times. 

It would be better to produce the record in such cases, 
but we think the defendant has concluded himself by his. 
own acts. | 

He took the benefit of his office by not working as a hand, 
and its other emoluments if any there be. 

We have held that a Justice of the Peace who denned 
the duties of the office and received the fees belonging 
thereto, although he had not taken the oath of office, was 
indictable for misbehavior in office. State v. Cansler, 75 N. 
C. 442. And on the same principle we hold that the defend- 
ant is liable in the present case. 

There is error. Let this be certified to the end that the 
Court below may proceed according to law. 


PER CuRIAM. Judgment reversed. 
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SEATE v. CUMMINGS HOUSTON, 
Evidence ~~ Confessions, 


Where the defendant, a negro, was arrested in the night by a Deputy 
Sheriff and three other white men, the party being shortly after joined 
by other white men, and while on the way to the Magistrate, the de- 
fendant made certain confessions. ‘tno threats or promises or violence”’ 
to him having been offered, such confessions are admissible in evidence. 


InpictMENT for Larceny tried at Fall Term, 1876, of GuIL- 
FORD Superior Court, before Kerr, J. 

The confessions of the defendant were proved by the State 
as having been made under the following circumstances: 
The witness (a Deputy Sheriff) accompanied by three other 
persons, arrested the defendant near the city of Greensboro 
about 9 o’clock at night and carried him before a Justice of 
the Peace about a mile from the place of arrest. While on 
the way and after four other persons had joined them, the 
prisoner confessed that he took the goods alleged to have 
been stolen. “No threats, or promises, or violence” to 
defendant were offered. The persons present were white 
men, the defendant a black man. The counsel for the de- 
fendant insisted that the evidence was inadmissible because 
the confessions were not voluntary. The Court overruled 
the objection and the jury rendered a verdict of guilty. 
Judgment. Appeal by defendait. 


Attorney General, for the State. 

Mr. J. T. Morehead, for the defendant, cited State v. 
Charity, 2 Dev. 548 ; State v. Matthews, 66 N. C. 106; State v. 
Whitfield, 70 N. C. 856, and State v. Dildy, 72 N. C. 3265. 


Rave, J. To make a man “the instrument of his own 
conviction,” as Mr. Hawkins expresses it, is always repul- 
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sive, To pluck a secret from his own breast, to wing a shaft 
to slay him, although he may deserve to be slain, is cruel. 
It is only that sort of confession which comes of penitence 
and is voluntary which ought to be allowed to convict. 
And this sort of confession after it is allowed to convict 
ought to be allowed to mitigate punishment—because it is a 
virtue. | | 

- We can judge of the inducements to a confession in any 
given case only from circumstances. If there be threats of 
harm or promises of favor, inflictions of pain or demonstra- 
tions of violence, then the confession is attributed to such 
influences ; but in the absence of all harmful influences we 
take the confession to be voluntary. | 

The facts that the defendant was anegro and that he was 
arrested in the night time by the officer and three white 
men who were joined on the way to the Magistrate, some 
mile distant, by at least four other white men, are calcula- 
ted to excite some suspicion ; but they are capable of expla- 
nation and they are explained by the testimony, that there 
were “no threats or promises or violence.” 

Understanding these terms to be used in the broad sense 
that no harmful influence was brought to bear upon the de- 
fendant we must regard his confessions as voluntary ; and 
therefore admissible. 

‘There is no error. This will be certified, &c. 


Prr CURIAM. Judgment affirmed. 
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STATE v BOB YOUNG 
Indictment -- Cneating by False Pretences -- Caveat Emptor. 


1. In anindictment for cheating by false pretences where th2 defendant, 
for value obtained, delivered cotton to the prosecutrix falsely rep: 
resenting it to be of the grade of “zood middling ;”’ Held, that it is not. 
an indictable offence, for | 


2. In such case the rule of caveat emptor applies. 
(Statev. Phifer, 6) N.C. 321; State v Joa2s, 7) N.C. 75, cited, distin- 
guished and approve.) 


Inpictmenr for cheating by False Tokens and Pretences; 
(Bat. Rev. ch. 82 § 67.) triel at Fall Term, 1876, of Meck- 
LENBURG Superior Oourt, before Schenck, J. 

The fucts are that one Susan Gulloway the prosecutrix 
leased a tract of land to defendant forone year. Defendant. 
agreed to pay as rent four bales of ‘good middling” cotton. 
On the first of January, 1876, he sent two bales to prosecu- 
trix and about a month thereafter in a settlement between 
the parties the prosecutrix took the defendant’s note for: 
$100 in eu of the other two bales. The prosecutrix after-- 
wards sold the cotton for $70. The defendant falsely rep- 
resented the two bales as ‘good middling” cotton for the 
purpose of deceiving the prosecutrix and to obtain a credit 
on his contract, which credit he did obtain. 

The jury rendered a verdict of guilty and the defendant 
moved in arrest of judgment; that “credit on an account” 
is not embraced by the statute as a thing to be obtained by 
false pretences. 

The Court being of opinion with defendant allowed the 
motion and Montgomery, Solicitor for the State, appealed. 
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Attorney General, for the State. 
Messrs. W. W. Flemming and A. Burwell, for the defend-— 


ant. 


Farrcroti. J. Inthe cotton markets the terms “Middling, 
Good Mildling. Ordinary, Good ordinary” and some others 
are well understood by buyers and sellers in the cotton re~ 
gions, They signify distinct grades of cotton and sell at. 
prices differing very materially. It 1s a common business 
to buy and sell cotton without inspection on the bydsof 
these terms and when delivered, if the gral: is tizisr or 
lower the price is varied accordingly. Reterenve to these 
terms here is not important except to show that the drafts-' 
man did not advert particularly to the use of these terms, 
as the bill of indictment charges that the defendant fraudu- 
lently represented the bales of cotton to be “good middling” 
and finally that he obtained a eredit on his account at the 
price of “good cotton ” 

The defendant had agreed to pay the prosecutrix, as rent, 
four bales of “good middling” cotton for the year 1875, and 
the bill alleges that on the delivery of two bales he falsely 
represented them as such ; whereas in fact they were of am 
inferior grade and these facts are ascertained by the special 
verdict. It also charges that he falsely and fraudulently 
packed said bales by having good cotton on the outside and 
inferior cotton in the interior of said bales and thereby de- 
ceived the prosecutrix. This charge is not established by 
the special verdict, nor does any evidence before us tend to: 
show that it was true. In State v. Phifer, 65 N. C. 321, 
Reade, J. after an interesting review of the doctrine of cheat- 
ing by false tokens, &c., states the rule to be, “that a false 
representation of a subsisting fact, calculated to deceive, 
which does deceive, and is intended to deceive, whether the 
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representation be in writing or in words orin acts, by which 
one man obtains value from another without compensation, 
is a false pretence indictable under our statute.” The fact 
misrepresented was that the cotton was “good middling,” 
but this was a matter of observation and the defect was as 
patent to the prosecutrix as any one else and therefore the 
doctrine of caveat emptor must apply. It may be that the 
prosecutrix considered it as represented, and knew no better 
until the cotton was tested in the market at a subsequent 
time. Ifthe fact was found to be that the defendant had 
eoncealed dirt or inferior cotton, &c., within the bale and 
represented the whole to be good then a different question 
would be presented. This was the case in State v. Jones, 70 
N.C. 75, where the defendant covered up dirt, chips, &c., in 
the barrel with good turpentine and represented the whole 
as good. ‘There the defect was concealed, here it was open 
before the eyes of the prosecutrix. 

No error. Let this be certified to the Superior Court that 
the matter may be disposed of according to law. 


PER CURIAM. Judgment affirmed. 
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STATE v. ROBERT H. CAMPBELL. 
Indictment. -- Larceny -- Evidence. 


1. Where ona trial for larceny there was a conilict of testimony as to 
whether the article alleged to be stolen was a ‘calf’? skin or a ‘kip’? 
skin; Afeld, that His Honor properly left the disputed question to the 
jury and their verdict settled the same. But 


2. In an indictment for larceny when the article stolen is described as a 
‘calf? skin and is proven on the trial to bz a‘ kip’’ skin; Held, to be 
no variance between the allegation and the proof. | 


(State v. Moore, 11 Ire. 70; Reeves v. Poindexter, 8 Jones, 3)8; Hender- | 
son v. Crouse, 7 Jones, 623, cited and approved.) 


InpictMEntT for Larceny, tried at Fall Term, 1876, of Irz- 
DELL Superior Court, before Buxton, J. | 

The bill of indictment charged the defendant with stealing 
“ one dressed calf skin” and the evidence was that the article 
stolen was a “kip skin.” The defendant insisted that the 
variance was fatal but the Court held otherwise. Verdict 
of guilty. Judgment. Appeal by defendant. 


Attorney General, for the State 
Mr. R. F. Armfield, for the defendant. 


Farrciota, J. The defendant was indicted and convicted. 
for stealing “ one dressed: calf skin.” The felony was estab- 
lished but the defendant requested His Honor to instruct 
the jury that they conld not find him guilty because the 
evidence showed that the article taken was a “kip skin” 
which request was refused. The prosecutor called it “a 
dressed calf skin ready for work taken from a calf from four 
to six months old.” Another witness acquainted with the 
“tanning business” testified that a calfskin is from a veal six 
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ten weeks old, and that from ten weeks to twelve months 
old it is called a “ kip skin,” and that if the calf is not well 
grown it is sometimes called a “calf” although over ten 
‘weeks old. This was the material evidence on this point. 
_. The description in an indictment must be in the common 
cand ordinary acceptation of property and with certainty 
sufficient to enable the jury to say that the article proved to 
be stolen is the same, and to enable the Court to see that it 
is the subject of larceny and also to protect the defendant 
by pleading autre fois convict or autre fois acquit in the event 
of future prosecution for the same offence so that there may 
be no doubt of its identity; and the evidence must substan- 
tially correspond with the description in the indictment. 
‘There are reported cases in which an acquittal was had on 
alistinctions too refined, as where it was charged that a pair 
of stockings were stolen and it was proved that the stock- 
ings were odd ones; and where the charge was a stolen duck 
and it was proved to be a drake. These nice distinctions 
which frequently defeated the ends of justice were wiped 
«ut by our statute, that no “criminal proceeding by indict- 
ment * * * shall be quashed nor the judgment thereon 
stayed by reason of any informality or refinement, if in the 
bill or proceeding sufficient matter appears to enable the 
Court to proceed to judgment.” Bat. Rev. ch. 33, § 60. The 
description must still be in a plain and intelligible manner 
and must correspond to the different forms of existence in 
which the same article is found. In its raw or unmanufac- 
tured state it may be described by its ordinary name, but if 
it be worked up into some other form &c., when stolen it 
must be described by the name by which it is generally 
known. State v. Moore, 11 Ire. 70. 

When there is no evidence to a material matter the Judge 
may say 0, but where there is a conflict in the evidence 
it must be left to the jury to pass upon the credibility of the 
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~witnesses and their means of knowledge &. Reeves v. Poin- 
dexter, 8 Jones, 308. And when the testimony is affirmative 
-and negative it must be left to the jury with instructions 
that the former is entitled to” more weight than the latter. 
Henderson v. Crouse, 7 Jones, 623. | 

In the case before us there is a conflict of testimony par- 
‘taking also of an affirmative and negative kind. It was 
properly left to the jury who have said by their verdict that 
‘the defendant was guilty ia manner and form as charged in 
ithe bill, which is the same thing as saying it was a “calf 
-skin” and not a “kip skin” and this settled the dis- 
puted question, and His Honor was right in refusing 
‘to instruct the jury to acquit on account of a vari- 
sance between the allegation and the proof. This is 
sufficient for this case but we feel willing to go fur- 
ther and say we think the distinction insisted on is not a 
practical one and was of no importance to the defendant in 
‘the trial of his case on its merits. Besides we know of no 
‘rule of law by which the Court could say precisely when 
‘the “ealf” ceases and the “kip” begins. This would require 
some knowledge of their different pedigrees, habits and 
family relations, which are matters not well defined in the 
daw books. 

There is no error. Let this be certified to the end that 
tthe Court below may proceed according to law. 


Prr CurRIAM. Judgment affirmed. 
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P. ROLLINS and others v. HAM ROLLINS and R. M. HENRY. 


Action to Recover Real Estate -- Parties-- Practice -- Appeal. 


1. When in an action for the recovery of real estate, both the plaintiff 
anf a third party claim to be the landlord of the defendant, the latter 
has a right upon affidavit to be let in as a party defendant to the 
action. | 

2. In such case if a judgment by default is taxen against the tenant, . 
no writ of possession can issue until the determination of the contro- 
versy between the plaintiff and the interpleading defendant. 


8. If such application to be made a party is denied, the applicant 1s a 

“party aggrieved’? for all the purposes of an appeal, under § 299, C. 
C.. P. 

(Wise v. Wheeler, 6 Ire. 196; Harkey v. Houston. 65 N. C. 187, cited and. 
approved.) 


Crvit AcTION to recover possession of Real Estate tried 
at Fall Term, 1875, of Buncomse Superior Court, before 
Henry, J. | | 

The plaintiffs alleged that they were the owners of certain 
real estate in the County of Buncombe, known as the “Sul- 
phur Spring lands.” | 

The opinion of this Court delivered by Mr. Justice Bynum 
contains the material facts in the case and proceedings in 
the Court below. 

His Honor gave judgment against the defendants for want. 
of a bond and answer and adjudged that the plaintiff re- 
cover possession of the lands described in the complaint. 
Defendant Henry appealed. 


Mr. J. H. Merrimon, for plaintiffs. 
Messrs. J. G. Martin ¢ Son and Battle § Mordecai, for 


defendants. 
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Bynum, J. Anaction brought by the plaintiffs to recover 
of the defendant the. possession of real estate. At the return 
term the defendant answered denying the plaintiff's title ; 
and a third party, to-wit, R. M. Henry, filed an affidavit 
alleging that he was the owner of the land and that the de- 
fendant Rollins was in possession and holding as his tenant; 
wherefore he demanded to be let in to defend as landlord 
this and four other actions brought by the same plaintiffs 
against other parties for the same lands under the same 
claim of title. The plaintiffs opposed the motion and read 
affidavits to show that the defendant was their tenant and as 
such was estopped to deny their title. Counter affidavits 
were read by Henry to establish the contrary. The Court 
upon all the affidavits proceeded to find the facts and to- 
declare as a matter of law thereupon that the defendant 
was the tenant of the plaintiffs and could not be heard to 
deny their title; wherefore he denied the motion of Henry 
to be allowed to defend as landlord and gave judgment and 
awarded a writ of possession against the tenant. Henry ap- 
pealed to this Court. Thereiserror. The case is somewhat. 
novel. Two parties claim adversely to each other to be the 
landlord of the same tenant of the same premises at the 
same time ; and it may be, that the acts of the tenant have 
been such that he is estopped from denying the title of 
either; as by taking a lease from one, attorning and paying: 
rent to the other. Now it 1s perfectly well settled that 
even at common law the landlord has the right to defend. 
either with or instead of the tenant. But the question is, 
when two claim to be landlord, the plaintiff and a third par- 
ty, has the latter the right to defend? The answer is this ; 
where a person claims in opposition to the title of the tenant 
in possession, he cannot be considered as landlord ; but the: 
term “landlord” for the purposes of the action extends to-ev- 
ery person whose title is connected to and consistent with: 
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the possession of the occupier and is divested or disturbed 
by any claim adverse to such possession. Adams on, Hject. 
228-31. Oxendon v. Lawrence, W. Bl. 1259. So that now 
it is considered as settled that the word landlord is extend- 
ed to all persons claiming title consistent with the posses- 
sion of the occupier ; and that it is not necessary they should 
have previously exercised any act of ownership over the 
lands. All such persons have the right to defend as land- 
lord and no other. The proper manner of asserting to the 
Court the right to appear and defend we think is by affi- 
davit. It is for the purposes of.the action, like an affidavit 
to continue or remove a cause; if sufficient cause appear on 
its face, it is conclusive of the right to defend. Wise v. 
Wheeler, 6 Ire. 196. In this case just cited it was decided 
by the Court that the liberty of defending as landlord was 
not a question addressed to the discretion of the Court but 
was a right which could not be denied. We are clearly of 
opinion that this right of defence is not affected by section 
61 of the Code of Civil Procedure, for the case of Wise v. 
Wheeler, was decided in the face of Rev. Code ch. 31, §§ 
46-8. Ifthe allowance of the motion to defend, was not 
then discretionary with the Court, it cannot be so held now, 
under a system whose express purpose is to provide for the 
trial of all questions growing out of the action. Upon filing 
the affidavit, therefore, R. M. Henry should have been per- 
mitted to defend either with or without the tenant upon 
complying with the other statutory requirements. When 
the tenant failed to file the necessary bonds or to comply 
with all the rules preliminary to his right to answer, the law 
and practice were that the plaintiff was entitled to judgment 
by default against thetenant but no writ of possession -could 
issue ; but there was a stay of execution until a verdict was 
had in his action against the claimant. Adams’ Eject. 239. 
Jackson v. Stiles, 4 Johns. 493; Harkey v. Houston, 65. N. C. 


JANUARY TERM, 1877.. 267 


ROLLINS 0. ROLLINS. | 


eee, 


137. R.M. Henry also moved the Court to consolidate the 
five several actions; which motion was denied. When he 
is let in to defend as a party, the Court will on motion, as a 
matter of course, order to be consolidated into one, all ac- 
tions for the same premises upon the same title. Not to do 
so would be gross oppression and against the entire spirit of 
our code. Even where several actions were instituted 
against the occupants of several premises but all depending © 
upon the same title, Lord Kenyon ordered a stay of all the 
actions but one, to abide the event of that, saying it was a 
scandalous proceeding on the part of the claimant. 2 Selw. 
Prac 144. Adams Eject. 237. The point was taken in 
this Court that by C. C. P. § 298, no one but a party to the 
action can appeal, and that R. M. Henry not having been 
made a party had no right of appeal. That construction is 
too narrow and would work manifest injustice. Henry 
claimed a substantial right which involved a matter of law ; 
when that was denied him by a judicial determination he 
fell within the provisions of C. C. P. § 299, and was a party 
aggrieved for all the purposes of en appeal. 


Prr CuRIAM. Venire de novo. 
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P. ROLLINS and others v. HUGH BISHOP. 


Action to Recover Real Estate -- Eviction of Tenant -- Practice. 


If, in an action for the recovery of real estate in which a third person 
claiming as landlord of the defendant has beenmade a party defendant, 
judgment is taken against the tenant defendant and he is evicted, he is 
entitled to be restored to possession until the determination of the con- 
troversy between the plaintiff and the interpleading defendant, 


Civin Action, to recover possession of Real Estate tried at 
Fall Term, 1875, of Buncompz Superior Court, before 
Henry, J. | 

The facts in this case are the same as in the preceding 
case. 


Mr. J. H. Merrimon, for plaintitts. 
Messrs. Battle & Mordecai and J. G. Martin § Son, for de- 
fendant. 


Bynum, J. *These four actions are instituted by the same 
plaintiffs for the same premises and under the same claim 
of title, as in the case of P. Rollins et al v. Ham Rollins and 
R. M. Henry, decided at the present term. The same ques- 
tions are involved and the decision in that case is referred 
to as the decision of the Court in these actions. If the -de- 
fendants or either of them have been evicted on judgments 
obtained in these actions they are entitled to restitution of 
possession until the determination of the issue made in 
them all between the plaintiffs and .R. M. Henry who has 


— 


*Rollins v. Hiward Sams ; Rollins v. Bishop Johnson; Rollins v. 
James Bishop. 
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applied and has the right to be made defendant either with 
or in the place of the tenants. 


Error. 


PER CURIAM. Venire de novo. 


P. ROLLINS and others v. W. L. HENRY. 
Landlord and Tenant Act -- Appeal from Justice’s Court -- Practice. 


Upon an appeal from a Justice’s Court, in an action under the Landlord 
and Tenant Act, when a third person claiming as Jandlord of the de- 
fendant has been made a party defendant in the Superior Court, and 
the appeal is dismissed as to the tenant defendant, no writ of possession 
can issue from the Justice’s Court, until the determination of the con- 
troversy between the plaintiff and interpleading defendant. 


Crvin ActTIoNn to recover possession of Real Estate, tried at 
Fall term, 1875, of BuncomBe Superior Court, before Henry, J. 

The facts in this case are the same as in the case of P 
Rollins v. Ham Rollins, ante. | 


Mr. J. H. Merrimon, for plaintiff. 


Messrs. Battle & Mordecai and J. G. Martin § Son, for de- 
fendant. | 


Bynum, J. This proceeding was commenced before a 
Justice of the Peace under the Landlord and Tenant Act 
and was taken to the Superior Court by appeal of the de 
fendant. At the Fall Term, 1875, of that Court the appea 
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was dismissed upon the motion of the defendant himself. The 
effect of the dismssal was to remit the case to the Justice’s 
Court, to be there proceeded in under the judgment which 
had been appealed from. The Superior Court therefore had 
lost its jurisdiction, nevertheless at the same time that 
Court awarded a writ of possession to the plaintiffs against 
the defendant, from which judgement he appealed to this 
Court. There is error for which a venire de novo must be 
granted. 

At the same term at which this appeal was dismissed, R. 
M. Henry filed an affidavit claiming the land in suit and al- 
leging that this defendant was his tenant and-asking to be 
made defendant as landlord in this and several other like 
eases. We have determined in the case of Rollins v. Rollins 
decided at the present term, that R. M. Henry had the right 
to appear and defend, and that no writ of possession against 
any of the tenants could be awarded and executed, pending 
the trial of the issues between the plaintiffs and R. M. tleo- 
ry, even though judgment by default should be takea 
against the tenants. It follows that the Justice of the Peace 
cannot issue a writ of possession upon the judgment in this 
case unless the plaintiffs shall recover in the actions for the 
same land wherein the said R. M, Henry is allowed to be. 
made a defendant. Adams on ject. 239. 


PER CURIAM. , _Venire de novo. 
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BE. SLUDER v. W. W. ROLLINS and others. 


Judgment -- Vacation of -~ Inexcusable Neglect. 


1. Where the defendants were in the town in which a court was insession, 
at which a judgment was rendered against them, and did not commu- 
nicate the nature of their defense to their counsel or file an answer 3. 
Held, that they were guilty of inexcusable neglect and not entitled to 
have the judgment vacated under C. C. P. §133. 


2, In an application to vacate a judgment, the burden is on the applicant. 
to show a proper ground. 


{ Waddell v. Wood, 64.N. C. 624, cited and approved.) 


Morton, to vacate a J udgment taken by default, made by 
the defendants and heard at Chambers in Asheville on the 
29th day of December, 1876, before Henry J. 

Upon the facts which sufficiently appear in the opinion, 
His Honor adjudged that the motion be allowed to the end 
that the defendants might file an answer and defend the 
action at the ensuing term of the Court. 

From this judgment the plaintiff appealed. 


Mr. J. H. Merrimon, for plaintiff. 
No counsel for defendants. 


RopMaN, J. This is an application under C. C.-P. § 183, 
to vacate a judgment as taken by surpise, &e. 

We are of opinion on the facts stated that the defendants. 
are guilty of inexcusable neglect. One of the defendants 
(W. W. Rollins) was in the town where the Court was sit- 
ting, on the day when judgment was rendered and on the 
day before, and for aught that appears could have instructed 
his counsel as to the defence and could have verified an 
answer. Another defendant (P. Rollins) had been present. 
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at the place where the Court sat, during a part of the term 
but was compelled by business to leave before the term 
closed. No reason is assigned why he did not communicate 
the nature of his defence to his counsel and verify an answer 
before he left. 

It is stated that the defendants were advised that they 
had a meritorious defence. 

But the nature of the defence is not stated, and it does 
not appear to have been communicated to the gentlemen 
who represented the defendants as their attorneys at that 
Court. The circumstances of cases of this class are so vari- 
ous that precedents can seldom be a certain guide. The 
case most nearly rerembling this is Waddell v. Wood, 64 N. 
C. 624, where the defendant failed to attend Court expecting 
that his witness wouldattend. The witness failed to attend, 
the defendant’s attorney was unable to obtain a continuance 
and a judgment was given against the defendant. The 
Court held that the defendant’s failure to attend was an in- 
excusable neglect. In every care where there is an applica- 
tion to vacate a judgment on the ground of mistake, &e., 
the burden is on the applicant to show a proper ground. 
The least that can be expected of a person having a suit 
in Court is that he shall give it that amount of attention 
which a man of ordinary prudence usually gives to his im- 
portant business. 

Judgment appealed from reversed. Let this opinion be 
certified. 


Per Curiam. Judgment reversed. 


JANUARY TERM, 1877. 278 


LONG v, COMMISSIONERS OF RICHMOND. 


SOHN A. LONG anl others v. THE COMMISSIONERS OF RICH- 
MOND COUNTY. 


Faxation -- County Commissioners -- Duties and Powers -- Contract 
by County. 


1. Under the statute (Bat. Rev., ch. 27, § 8,) there is no grade among 
the duties and powers of County Commissioners, and no preference 
is given to one over another. 


#”. A Court has no power to interfere with the domestic administration of 
the affairs of a County so long as the Board of Commissioners act infra 
eires; Therefore, where it was alleged that a Board of Commissioners 
had not levied a sufficient tax to defray the ordinary expenses of the 
County, including the support of the poor, on account of the levy of a 
tax to pay for repairing the Court House, Held to be no ground for in- 
terference by the Courts. 


3. A tax levied professedly ani improperly for one purpose can be col- 
lected and applied to any other legitimate purpose. 


A, It is not fraudulent fora Board of County Commissioners to superadd 
their personal credit to the credit of the County in a contract concen - 
ing the necessary expenses of the County. 


Insunction, heard at Fall Term, 1876, of Ricumonp Su- 
perior Court, before Murches, J. 

The complaint and affidavit of the plaintiff, which were 
heard before Judge Buxton, at Chambers on the 2 August, 
1876, alleged, among other things, that the defendants had 
made the following levy of taxes for the current year, viz; 

Special tax for Rail Road purposes ; 30 cents on the $100 
valuation and 60 cents on the poll. 

For County purposes ; 30 cents on the $100 and 60 cents 
on the poll; and 2 of one per cent on income. 

For Township purposes; 5 cents on the $100 valuation. 

Special tax for repairs on Court House; 10 cents on the 
#100 valuation and 20 cents on the poll. 

18 
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That including the State tax (which was 38 cents on the 
$100 and one 20-100 dollars on the poll) the total taxes levied: 
were one 13-100 dollars on the $100 valuation of preperty 
and two 60-100 dollars on the poll. 

Plaintiffs alleged that the taxes were in excess of the 
constitutional Jimitation and that defendants were proceed- 
ing to collect them, and asked that they be enjoined from 
collecting the special tax for repairs on the Court House. 
Plaintiffs admitted the tax levied for railroad purposes to be: 
valid. fis Honor ordered the defendants to appear andi 
show cause at the ensuing Fall Term of the Court why they- 
should not reform the assessment of County taxes by strik- 
ing out the tax levied for repairs on Court House as being: 
in excess of the constitutional Hmitation and in the mean- 
time restrained them from proceeding :n its collection. 

On the 26th August, the defendants reformed the tax levy: 
by striking out the tax for Township purposes from 30) 
cents on the $100 to 163, but retained the tax levied for re- 
pairs on the Court House. <At the regular Term the defend- 
ants answered, setting out the facts as above and asked that: 
they be allowed to proceed in the collection of the taxes. The: 
plaintiffs resisted and alleged fraudulent motives in passing: 
the order reforming the tax list; that defendants had made: 
themselves personally liable for the Court House repairs and! 
on that account retained the tax levied for that purpose and! 
also that the ordinary County expenses would require more: 
than would be raised by the reduced taxation for that pur- 
pose.» 

His Honor held that the defendants had the right to re- 
form the tax levy; that as to the alleged fraud it was not: 
such as the Court could consider ; that the levy of 262 cents: 
must be sustained being for County purposes including the 
repairs on the Court House of the necessity for which the 
defendants were judges; that the levy of 20 cents on the 
poll for repairs could not be sustained on the ground that 


Er 
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that the poll tax must be appropriated for purposes of edu- 
cation and the support of the poor. | 
Thereupon the Court ordered that the restraining order 
theretofore made, be modified so as to restrain the collection: 
of the poll tax and for repairs on the Court House. 
From this order both the plaintiffs and defendants ap- 
pealed. 


Mr. John D. Shaw for the plaintiffs, cited, Allen v. Pearce 
6 Jones, Eq. 309; Carter v. Hoke (4 N. ©. 848; Lowe v- 
Com’rs. 7) N. C 532; Blossom v Van Amringc, Phil. Eq. 
183; Key v. Dobson, Ibid 170; Lowes v. Mauney, 66 N.C. 
218; French v. Com’rs, T4 N. C. 698; Tucker v. City of 
Raleigh, 75 N.C. 271-2. 

It is a general principle that all transactions can le avoid- 
ed for fraud, and there is nothing to take this out of the 
general rule. 

Messrs. Platt D. Walker and J. N. Staples for the defend- 

ants, cited, Brodnax v. Groom, 64N.C. 244; Holden v. Univ. 
R. R. Co. 68 N. C. 410; Simmons v. Webb, 66 N. C. 3865 
Haughton v. Com’rs. 70 N. C. 466; Brothers v. Com’rs- 
70 N. C. 726; Uzzelly. Com’rs, 70 N. ©. 567; Mitchell v. 
— School Com. 71 N. C. 400; Wilson v. City of Charlotte, 74 N- 
C. 748; Street v. Com’rs. 70 N. ©. 644. Plaintiffs do not. 
show wherein fraud consists, but charge it in general terms, 
Mitchell v. Com’rs. 74 N.C. 487. 
' The ceunsel for both parties also referred to the provis- 
ions of the Constitution and Acts of Assembly, regulating 
the manner of collecting taxes and the purposes to which 
they should be applied. | 


Ropman, J. It isadmitted by both parties that the origi- 
nal tax levy was excessive and ultra vires and that the plain- 
tiffs were entitled to have the collection of it enjoined az 
to the excess. 
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The prayer of the complaint was to enjoin the collection 
of that part of the tax which it appeared was intended to 
pay for certain repairs on the Court House of the County, 
being 10 cents on the $100 valuation of property and 20 cents 
on the poll. Buxton, J., granted a restraining order limited 
to this tax and permitting the collection of the other taxes, 
Afterwards and before the next term of the Superior Court 
of Richmond at which the defendants were ordered to ap- 
pear and show cause, &c , the defendants revised the tax levy 
which was complained of. They reduced the tax for County 
purposes to 163 cents on the $100 valuation of property and 
GO cents on the poll and struck out the tax for Township 
purposes, but retained the tax for the repairs of the Court 
ITouse which it was the prayer of the complaint to enjoin. 
They thus brought the total tax within the admittedly legal 
limit of 2€2 cents on the valuation and 80 cents on the poll. 
At the next term of the Superior Court the plaintiffs moved 
to continue the injunction granted by Buxton, J., to the 
hearing, and the defendants on the ground of the revision 
and reduction aforesaid, opposed the motion and moved to 
vacate the injunction, which was unnecessary, as it expired 
at the term, if not continued, by its own limitation. The 
Judge vacated the injunction except as to the tax of 20 cents 
on the poll for repairs of the Court House, as to which he 
continued it; and from this order the plaintiffs appealed to 
this Court. 

They contend here that the original injunction should have 
been continued and make several objections to the conduct 
of the defendants in making the revision and to its legal 
effect upon the matter in controversy. 

They object: 1st. That the revision of the tax levy 
was fraudulent, in this; that the Commissioners had become 
personally liable for the cost of the repairs on the Court 
Honse and that the tax for that purpose was not retained 
bona fide and in the honest exercise of their discretion in 
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repairing the public buildings of the County, but for the 
purpose of saving themselves harmless from the personal 
liability they had incurred. The Commissioners deny that 
they had by any agreement made themselves personally Hia- 
ble as charged and Mr. Carr the contractor for the repairs 
corroborates their denial. So that if they had made any 
contract of personal liability his affidavit discharges them so 
far as he is concerned. 

But if they had become and continued to be sureties for 
the County for the payment of the cost of the repairs, we are 
at a loss to see wherein the fraud upon the tax payers con- 
sists or what principle of public policy is violated by their 
doing so. To repair a public building is within the class of 
necessary expenses for which the County Commissioners 
have power to tax within the constitutional limit. A con- 
tract made by them for such a purposeis valid and binds the 
County. If they can contract on better terms for the County 
by adding their personal credit to that of the County, we 
know of no reason why it should be unlawful. Besides, if 
such a contract was illegal as being contrary to public policy, 
it would be void and the plaintiff’s argument would fail, as 
there would then be no personal liability. 

The contract for the repairs appears from the affidavit of 
Carr to have been made in July, 1876, before the bringing 
of this action. No reason is shown why this contract was 
not binding on the County. An injunction to prevent the 
Commissioners from collecting the tax laid to enable the 
County to perform it would not annual the contract or exon- 
erate the County from liability to damages for a breach of 
it. To retain this tax therefore by cutting down the others 
cannot be regarded as a fraudulent act on the part of the 
Commissioners, if by fraud is meant an act to their own ad- 
vantage at the expense of their constituents. And we can 
conceive of no other legal’ meaning to be attached to the 
epithet fraudulent in this connection. 
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2nd. That the tax levied by the revised levy for County 
purposes other than the repair of the Court House, including 
the maintenance of the poor, the payment of jurors, the sup- 
port of prisoners, &c, is manifestly insufficient for those 
purposes and the inadequacy will cause a serious and mani- 
fest damage to the County. That these objects are essential 
to the welfare of the County and more necessary than the 
repair of the Court ILouse and that the Commissioners do 
not honestly and cannot legally cut down the tax necessary 
for these primary and essential objects in favor of one sub- 
ordinate in its nature. 

Whether the tax levied for County purposes as defined 
above will be adequate or not for those purposes we do not 
undertake to inquire. 

The Act prescribing the duties and powers of County 
Commissioners, (Bat. Rev. ch. 27, § 8) enumerates among 
others, isub. section 10) to repair the County buildings and 
raise the expense thereof by tax, (sub. section 13) to raise 
necessary highway moneys, (sub. section 11) to erect bridges, 
(sub. section 24) to provide by tax for the maintenance and 
well ordering of the poor, (ch. 89, § 9) to feed prisoners, (ch. 
105, § 23) to pay jurors. To these others might be 
added but it is unnecessary for the purpose in view. All 
of these duties are obligatory. The expenses for each and 
all of them are of the class of necessary expenses. The stat- 
ntes make no difference in grade or necessity among them. 
‘They give no preference to one of these objects over another. 
They leave to the, representatives elected by the people of 
the County and being its local legislature to provide for 
them all if they can within their limited power of taxation, 
and if not to apportion the County revenue according to 
their discretion among the several objects, subject to this 
iimitation only, that the proceeds of the poll tax shall be 
applied to education and the support of the poor alone. 
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It may happen that the County Commissioners with 
tthe limited amount at their command may not be able. 
to provide adequately even in their own opinion for all 
these objects. It may be necessary to pare down the 
appropriations for one object in favor of another; for ex- 
ample, to economize in the maintenance of the poor in order 
to feed the prisoners in the jail, or to pay the jurors, or even | 
to repair the Court House. That is matter of domestic ad- 
ministration, with which so long as the Commissioners act 
énfra vires, no Court has the power to interfere. If the Su- 
perior Courts should undertake in any case to do so, they 
would undertake to supersede the local legislatures in their 
peculiar functions and would soon be called on to adminis- 
ter the domestic affairs of all the municipal corporations in 
the State. 

When County Commissioners undertake to act ultra vires 
the Courts will restrainthem. But when they act infra vires 
no Court can control their discretion, I will not undertake 
to say that no case can be conceived in which while acting 
anfra vires the act may not be so manifestly fraudulent that 
aa Court would not restrain it. 

But I know of no precedent for such a power in the 
Courts and I cannot at present imagine such a case. And I 
here use the word fraudulent, not in the sense in which it 
seems to be used in the complaint and by the plaintiffs’ 
counsel as applicable to an unwise or indiscreet act, but in 
ifs proper and legal sense as applicable to an i/egad act, done 
for the benefit of the party to the injury of those whom he 
represents, Certainly in most if not in all of such cases, 
the fae would furnish an adequate remedy and there would 
be no necessity for an application to the extraordinary pow- 
ers of the Courts under their equitable jurisdiction. The 
present is not a case demanding the use of those powers. 
The appropriation of the County revenue which the defend- 
ants propose to make is within their discretion and the 
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Courts have no control over it. If the Commissioners wil- 
fully neglect any of their duties they become responsible to 
the criminal law. 

3. It has been stated above that the Judge continued the 
injunction as to the tax of 20 cents on the poll, levied pro- 
fessedly for the repair of the Court Honse. It is admitted 
that the Commissioners have no right to apply any portion 
of the County poll tax to pay for repairing public buildings. 
That tax is appropriated by the Constitution exclusively to 
education and the support of the poor, and the Judge would 
have been plainly right, if instead of enjoining the collec- 
tion of the tax, he had enjoined its application to any but 
the purposes allowed by the Constitution. 

The tax in question was not ultra vires. It did not, when 
added to the poll tax for other County purposes, exceed the 
constitutional limit. We know of no statute nor any rule 
of law or of public policy which prevents County Commis- 
sioners from applying a tax raised professedly for one pur- 
pose, to any other legitimate purpose. There may perhaps. 
be an exception where a tax is levied by a special authority 
from the Legislature, or upon the vote of the people, which. 
would not otherwise be lawful. We speak only of a tax 
levied under the ordinary powers of the Commissioners. If 
they cannot apply the proceeds of such a tax otherwise than 
for its professed purpose, what would become of it if the 
purpose become inexpedient or impossible, or of the excess,. 
if by chance an excess was left after the purpose was accom- 
plished ? For example, after building a bridge. There is no 
reason why the excess or the whole amount of the tax in: 
the cases supposed should not be carried into the general 
County fund and applied to any legitimate purpose. There . 
is no law requiring the County Commissioners to state for 
what particular purpose any tax levied under their gener- 
al powers, is levied, and such a statement if made is volun- 
tary and not. binding on them. A contrary rule would be 
inconvenient, | 
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We have endeavored to state and consider every material 
argument for the plaintiffs. 

The injunction granted by Buxton, J., is not continued. 
The injunction by the Judge of the Superior Court of Rich- 
mond is vacated. | 

The Commissioners of Richmond County are enjoined 
from applying any part of the poll tax levied by them to 
any other objects than education and the maintenance of the 
poor. | 

The plaintiffs will recover costs of the proceedings up to, 
the term of Richmond Superior Court. The defendants 
will recover costs accrued subsequent to that term including 
those of this Court. 

Case remanded to be proceeded in, &e. 

Let this opinion be certified. 


PER CURIAM. Judgment accordingly. 


Ropman, J. The opinion and judgment in this case on 
the appeal by plaintiffs, render unnecessary any further 
opinion on the appeal by defendants, The judgment is the 
same as on the plaintiffs’ appeal. 
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*ALICE S, JACKSON v. THE COMMISSIONERS OF GREENE 
COUNTY. 


Negligence -- Liability of County -- Judge's Charge. 


1. When His Honor below, in his charge to the jury, singles out a wit- 
ness (there being others testifying to the same matter) and tells the 
jury that if they believe the evidence of such witness, then, &c., Held 
to be error. 


‘2. One who attempts to cross a swollen stream, the bridge over it being 
out of repair, when it is apparent that the stream is swollen and dan- 
gerous to cross, is guilty of contributory negligence and in case of 
injury cannot recover damages of the County for failure to repair the 
bridge. 

-3. The fact that such bridge was down and out of repair for some time 
after the injury to the plaintiffis not evidence of negligence on the part 
of the County. 


(Anderson v. Steamboat Co., 64N.C. 899; Willey v. Gatling, 70 N.C. 
410, cited and approved. 


Civin Action for Damages, tried at Spring Term, 1876, of 
“Witson Superior Court, betore Kerr, J. 

The action was brought to the Superior Court of Greene 
-and removed to Wilson. The plaintiff claimed damages of 
the defendants for injuries received in consequence of their 
failure to construct and keep in repair a public bridge across 
Nahunta Creek in Greene County. 

The material facts are, that plaintiff and Miss R., her 
‘friend, on the 21st of September, 1874, were travelling a 
public road leading from Lenoir to Wilson County. Upon 
arriving atsaid creek they found the bridge down and under- 
going repairs. They then turned back, and leaving the main 
road, followed a path which led to the creek about two hun- 


*Faircloth, J., being of counsel in the Court below did not sit at the 
hearing of this case. 
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dred yards below the bridge. In attempting to cross the creek 
they went down the stream about fifty yards when they saw 
an opening in the trees on the opposite bank, and got into 
water deep enough to float them from their seat. Miss R. 
got on top of the buggy in which they were riding, and the 
plaintiff stood on a trunk behind the buggy, the water being 
above the waist of plaintiff, in which condition they re- 
mained for some time and until rescued by persons living in 
the vicinity. Their horse was drowned. The. creek was 
swollen and the current rapid, in consequence of heavy rains. 

There was much evidence—notably that of one Rawls— 
relating to the contract for repairing said bridge, the length 
of time in which the work was in progress, the breaking of 
parts of the machinery at the mill where lumber was pre- 
pared, the necessity of hauling said lumber a considerable 
distance, and the delay which was thereby unavoidably 
occasioned. 

His Honor charged the jury that defendants were entitled 
toa reasonable time to repair the bridge, and if they believed 
the testimony of the witness Rawls, defendants were not 
liable. If however considering the whole evidence, they 
believed the bridge was out of order for four or five weeks, 
the defendants were liable; and further, assuming such lia- 
bility, if plaintiff left the public highway and went to the 
creek when it was so swollen and in such condition as to 
put persons of ordinary prudence on their guard, and at- 
tempted to cross and was thereby injured, she was guilty of 
contributory negligence and would not be entitled to a 
verdict. 

Under these instructions the jury rendered a verdict in 
favor of defendants. Judgment. Appeal by plaintiff. 


Messrs, Smith & Strong, for plaintiff. 
Mr. H. F. Grainger, for defendants. 
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Reape, J. Sis Honor in singling out the testimony of 
the witness Rawls when there were several others testifying 
to the same matters, and charging the jury that if they be- 
lieved his evidence, then there was no negligence on the 
part of the defendant, put himself in conflict with Anderson. 
v. C. F. Steamboat Co. 64 N. C. 399, and Willey v. Gatling, 70 
N.C. 410. And if the case turned upon that, then it may 
be that we would have to grant a new trial. 

And so we think His Honor was in error in charging the 
jury that if the bridge was down four or five weeks, then 
there was negligence on the part of the defendants. For no 
matter how long it was down after the injury to the plain- 
tiff, she would have no right to complain. The question 
which she had the right to make is, how long was the 
bridge down from the time when it was taken down until 
she was injured? Had there been time enough to complete 
the repairs? And upon that point the only evidence was 
that 1t was taken down on the &th, and the complaint states 
that she was injured on the 21st ot the same month, thirteen 
days. But this error was against the defendants and they 
do not appeal. 

But these errors were cured by what His Honor correctly 
charged that even if the defendants were guilty of negli- 
gence in not repairing the bridge within reasonable time, 
still the plaintiff could not recover because the plaintiff was 
guilty of contributory negligence. 

It is not stated whether there was a ford at the bridge. 
If there was and the plaintiff had ventured to cross there 
when it was apparent that the stream was swollen and dan- 
gerous to cross and injury had resulted, the defendants would 
not have been liable ; because they were not obliged to keep 
a servant there to warn off from a danger which was palpa- 
ble. It has not been usual nor is it necessary for those who 
have the care of public roads to keep servants at crossings 
to give notice when the streams are “up”’ And secondly 
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because it would have been contributory negligence on the 
part of the plaintiff to venture to cross a stream so swollen. 

If it would have been negligence in the plaintiff to have 
attempted to cross the ford at the bridge, how much more 
negligent it was to leave the public road and to take an un- 
usual path and attempt to cross at an unused ford, and then 
instead of going across and out at the only place used for 
crossing and going out, to “turn down the stream for fifty 
yards” to try to go out where there was an “opening in the 
trees.” 

As no great harm came to the good plaintiff we may be 
excused for the pleasantry of saying that the venture rivals 
the famous “wade through the big swamp when it was up.” 

No error. | 


PER CURIAM. Judgment affirmed. 


JOHN BEARD and wife v. CHARLES J. BINGHAM and others, 


Court of Equity-- Practice -- Usurious Contracts. 


A Court of Equity will not permit the enforcement of a usurious contract, 
but when called upon by the borrower for assistance will compel him 
to do equity by paying the principal money with legal interest. 


(Ballinger v. Edwards, 4 Ire. Eq. 449, cited and approved.) 


Morton to dissolve an Injunction, heard at Chambers on 
the 10th day of November, 1876, before Cloud, J. 

The plaintiffs alleged that in January, 1874, they executed 
a note for $321.52, with interest at 10 per cent. to Thomas 
E. Brown one of the defendants, and to secure the payment 
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thereof executed a mortgage deed to defendant Bingham 
conveying certain lands in Rowan County, being the home- 
stead of plaintiffs. 

Subsequently defendant Brown assigned the note to de- 
fendant Kesler who purchased with notice of the usurious 
interest. A sale of the land was advertised by defendant 
Bingham under the power contained in the deed, but an or- 
der was made by Kerr, J., restraining him from selling and 
directing him to appear before the Judge of the 8th Dis- 
trict and show cause why the injunction should not be made 
perpetual. , 

The defendants appeared and filed an answer alleging that 
they did not intend to exact the 10 per cent. interest by 
reason of an Act to prevent usury, ratified on the 22nd of 
February, 1875; that the original consideration of said note 
was for money borrowed of one Swink, that Swink was in- 
debted io defendant Brown for the purchase of a house and 
lot in Salisbury, and assigned the said note to said Brown 
as part payment; that plaintiffs have never paid any part 
thereof; the defendants ask that the injunction be dissolved 
and the said Jand be sold to pay the debt. 

His Honor dissolved the injunction and ordered that de 
fendants be allowed to collect the principal of the note and 
six per cent interest, and adjudged that defendant Bingham 
the trustee proceed to sell the land. 

Appeal by plaintiffs. 


No counsel for the plaintiffs. 

Mr. J. M. McCorkle for the defendants, cited Ballinger v. 
Edwards, 4 Ire. Eq. 449; MeBrayer v. Roberts, 2 Dev. Eq. 
75, and State Bank v. Knox, 1D & B. Eq, 50. 


Farretora, J. A Court of Equity is as much bound by 
the Statute of Usury as a Court of Law, and will not allow 
the lender to enforce his usurious contract; and when called 
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upon by the borrower for assistance to protect him it will 
give it, but will require him to do equity by paying the 
principal money and the legal interest. Ballinger v. Edwards, 
4 Tre. Eq. 449, and the cases cited. 

In this action the order below of His Honor 1s afhirmed,. 
with the modification, that if the plaintifis fail to pay and 
satisfy said judgment for thirty days after service of a certi- 
fied copy of this opinion then the defendants may proceed 
to foreclose their mortgage by sale and satisfy their said 
judgment. Defendants will recover their costs in this: 
Court. 

Let this be certified. 


PER CURIAM. Judgment accordingly. 


WILLIAM E. ALLEN and others v. JOHN CHAPPELL. 


County Court of Granville -- Sale of Land for Partition. 


1. Under the provisions of ch. 41, Laws 1851~-’2, the former County Court: 
of Granville had authority to order the sale of land for partition. 


2, When the record of the Court in such case shows no order of sale, but: 
a report of sale, anew sale ordered and confirmed and a deed made to» 
the purchaser, it sufficiently appears that such sale was made by order 
of the Court. 


Crviz AcTION to recover possession of Real Estate, tried’ 
at August Special Term, 1876, of GRANVILLE Superior Court,. 
before Seymour, J. 

The plaintiffs are heirs at law of one Charles Allen who 
died intestate in the year 1858, in possession of the land in. 
controversy. In a proceeding had in the late County Court 
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of Granville under the provisions of ch. 41, Laws 1851-72, 
said Jand was sold for partition in 1860, and bought by the 
defendant who has been in possession of the same since that 
time. | 

The plaintiffs insisted that they were entitled to recover 
upon the ground that the said County Court did not have 
jurisdiction of the action and that the proceedings therein 
did not show that any order of sale had been made. There- 
upon the plaintiffs moved for judgment on the facts found 
by the jury, the substance of which is above stated. His 
Honor however being of opinion that said County Court 
had the jurisdiction and power exercised by it in said pro- 
ceeding to sell suid lanl for partition, refused the motion 
aud gave judgment in favor of defendant. Appeal by plain- 
tiffs. 


essrs. L. OC, Hheards and J. B. Bitchelor, for plaintifts. 
Messrs. Busbee & Busbee and Merrimon, Fuller & Ashe, for 
defendants. 


FatrcLotH, J. The County and Superior Courts and the 
Court of Equity by early statutes had authority to order 
partition of lands among tenants in common, &c.,and by the 
Act of 1812, the Court of Equity had authority to order a 
sale of such lands for division whenever it sufliciently ap- 
peared that actual partition could not be made without 
injury to some or all of the parties interested, and by the 
Act of Assembly of 1852, ch. 41., power to order such sales 
was conferred upon the County Court of Granville County, 
under the same rules, regulations and restrictions as applied 
to the Court of Equity in such cases. The plaintiffs filed a 
petition to sell the land in controversy in said County Court 
under said Act and the lands were sold and deed made to 
the defendant by the Clerk of the Court. One of the ques. 
tions raised in this action was the jurisdiction of the Court 
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in said proceedings, the plaintiffs denying the same. We 
find that the preamble recites the reason, and that the Act in 
express terms confers the power, and we see no ground to 
doubt the jurisdiction. 

"The plaintiffs also insist that the record of said sale shows 
no-order of sale by the Court, and that therefore no title 
passed and that they still have it, and they bring this action 
‘to establish their title in opposition to said sale and not un- 
der it for the purpose of enforcing it. The defendant offer- 
ed evidence to prove payment of the purchase money, which 
was excluded and the plaintiffs excepted to the ruling of 
His Honor on the question of damages, but neither of these 
questions are of any importance, unless the plaintiffs can es- 
tablish their first allegation, to wit; that they have the title. 
‘The record of the County Court appears regular in all re- 
spects except that it does not show an order of sale prior to 
the report of sale by the Clerk, but it shows that the report 
‘was set aside and ‘‘a new sale ordered” by the Court, which 
-was had and confirmed and was completed by a deed to the 
purchaser, and it therefore sufficiently appears that said sale 
was made by order cf the Court having jurisdiction. 

If the plaintiffs were endeavoring to have said sale enfor- 
eed in any manner as to collect the purchase money, &c., if 
‘an fact it has not been paid, then the questions of evidence 
‘touching payment, damages, &c., would be material and im- 
portant, but at present they are not. We therefore afirm 
the judgment below without prejudice to the parties in any 
other form of proceeding. 

No error, Let this be certified. 


WER OCuRIAM, Judgment affirmed. 


19 
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O. P. JAMES Guardian and others v. OWEN WEST. 


Homestead -- Failure of Lien. 


The lien created by a levy made under execution prior to the adoption of 
the Constitution of 1868, 1s lost by a failure to take out a ven. ex. anc 
the issuing of an alias fi. fa. after the Constitution went into effect. 


(McKethan v. Terry, 64 N. C 25; Yarboro v. State Bank, 2 Dev. 23, cited 
and approved.) 


Civit Action, for the recovery of Land, tried at Fall Term, 
1876, of Wayne Superior Court, before Seymour, J. 

The action was brought to the Superior Court of Duplin 
County and removed to Wayne. 

The plaintiff claimed under a deed executed by the Sher- 
iff of Duplin, and introduced a transcript of a judgment 
rendered at Fall Term, 1867, of the Superior Court of said 
County in an action wherein Jere. Pearsall, G’d’n, &. was 
plaintiff and the defendant, Owen West e?. al were defend- 
ants. 

On said judgment an execution issued January 9th, 1868, 
and was returned levied February 3rd, 1868, on the locus in: 
quo. 

On the 15th of October, 1868, another execution issued on 
said judgment but by direction of the creditor was not 
levied on the property of West. On the 10th of March, 1869, 
another execution issued on said judgment returnable to 
Spring Term, 1869, and upon which the former levies were 
entered and under which on May 1, 1869, the Sheriff sold. 
the land in dispute when W. R. Ward became the: purchaser 
and transferred his bid to the plaintiff to whom. the Sherift 
executed a deed. 

The defendant claimed the land as a homestead: it being 
admitted that it did not exceed $1,000 in value. Plaintif 
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insisted that by reason of the levy of February 3d, 1868, the 
defendant was not entitled to a homestead but upon an inti- 
mation of His Honor that this levy was waived by the issu- 
ing of subsequent executions, the plaintiff submitted to a 
nonsuit and appealed. 


Messrs. Smith & Strong, tor plaintiff. 
Mr. J. L. Stewart, for defendant. 


Reapg, J. The levy of February, 1868 was prior to the 
Constitution which establishes a homestead and created a 
lien which if it had been kept up would have defeated the 
defendants’ homestead. McKethanv. Terry, 64 N.C. 25. 

But the plaintiff instead of taking out a ven ex. with a fi. 
fa. clause, took out an alias fi. fa. after the Constitution went 
into effect. And he thereby lost his prior lien. Yarboro v. 
State Bank, 2 Dev. 28. 

There is no error. 


PER CURIAM. Judgment affirmed. 
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AENLY VON GLAUN and others v. A. J. DOROSSETT and others. 
Practice -- Severance of Defence -- Demurrer. 


4..In an action against several defendants whose liability is joint and 
whose interest in the action is identical, the defendants will not be 
permitted to sever in their defence. 


2. A demurrer, which in order to sustain itself invokes the aid of a fact 
not appearing upon the complaint must be overruled. 


{Suggestions by Pearson, C. J., to Clerks of the Superior Courts upon 
the manner of making up records on appeal to the Supreme Court.) 


{Von Glahn v. Harris, 73 N, C. 328, cited and approved ) 


Civin Action, tried at Fall Term, 1876, of Brunswick 
Superior Court, before McKoy, J. 

The action was commenced in New Hanover and remoy- 
ed to Brunswick on affidavit of plaintiff. 

As the subject of the decision of this Court is a question 
of pleading a statement of the facts is unnecessary. The 
demurrer of defendant Kidder was sustained by the Court 
below and plaintiffs appealed. 


Messrs. W. S. & D. J. Devane and D. L. Russell, for plain- 
tiffs. 
No counsel for defendants. 


Pearson, C. J. In Von Glahn v. Harris, 73 N. C. 328, it . 
is held. that one creditor could not maintain an action 
against one stockholder; but that the action should be in 
the nature of a “creditors bill,” in the name of one or more 
of the creditors in behalf of themselves and all of the other 
ereditors who may choose to become plaintiffs against all of 
the stockholders. | 

Accordingly this action is by Von Glahn and the other 
creditors against DeRossett, Kidder and others, who are all 
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of the stockholders known to plaintiffs, with leave to make 
defendants any other stockholders who may become known 
to the plaintiffs. | | 

DeRossett and the others defend by way of answer, 
except Kidder, who defends by way of demurrer. 

‘The case now comes before us upon the demurrer of 
Kidder. 

This is a novel mode of procedure and we are not willing 

to allow the case to be split up in that way. The defend- 
ants are under a joint liability; their interest in the ques- 
tions involved is identical and much obscurity and confa- 
sion will result from a severance in the mode of defence. 
When there is but one defendant he is not allowed to de- 
mur and also to answer; after the demurrer is overruled. 
he can put in an answer but he cannot defend in both 
modes at the same time; that would be double pleading in 
a way not provided for by the statute of Anne. 

Here we have several defendants whose liability is joint 
and whose interest in the question is identical. To allow a 
severance in the mode of defence would let in all of the in- 
conveniences which the rule of the common law in regard 
to practice, by which double pleading is not allowed, was 
intended to exclude. For illustration; If the demurrer of 
the defendant Kidder be disposed of, that will decide the 
merits of the case, and the defendants DeRossett and oth- 
ers will not bave had an opportunity of being heard by 
counsel. Ifthe demurrer should be overruled, the case will 
in effect be decided against them, and if it be sustained 
the case will be dismissed as to Kidder and they will be left 
in an anomalous condition. | | 

By the old equity practice, when the Court is unwilling 
to sustain a plea and yet hesitates to overrule it absolutely 
a middle course is adopted, the plea is overruled “reserving 
the equity until final hearing.” See Mitford’s Pleading. 
Pursuing this analogy, the demurrer will be overruled with 
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leave for the defendant to make the same defence by way of 
aanswer—the point not being now decided. 

The second ground of demurrer is subject to another ob- 
jection. It is “a speaking demurrer,’ as styled by the 
books. That is, in order to sustain itself, the aid of a fact 
not appearing upon the complaint is invoked, to-wit; the 
allegation that at the expiration of the charter, the Bank 
held a fund which should be first applied to the satisfaction 
of the debts of the plaintiffs. Whether there be any fund 
Jeft on hand at the expiration of the charter of the Bank 
is a question of fact that cannot be inquired into upon de- 
murrer, which raises only an issue of law in regard to the 
cause of action set out in the complaint. 

Error. Demurrer overruled, reserving the equity of the 
defendant. 

Should this case extending now to 110 pages be brought 
up again we will not open the papers unless all of the ma- 
terial pleadings are printed or unless there be “‘an index” to 
the several pages. 

The Court will say to the Clerks of the Superior Courts, 
“Instead of attaching all of the papers together, so as to make 
it “a labor” for the Justices to keep the “legal cap” from 
“folding up” &c. which provision was imported from the 
State of New York into our State, where fortunately there 
has not been any use for it, we would be better pleased if 
you endorse a file of papers “complaint and answer” ; anoth- 
er file, “evidence and charge of Judge”; another “judgment 
and appeal.” 

In this way the members of the Court will be relieved 
from a labor that has got to be intolerable; i. e. 123 pages 
of manuscript to decide a demurrer which is not conclusive 
npon the other defendants 

Error. 


Per CURIAM. Judgment reversed. 
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WILLIAM A. QUINCEY vy. W. L. M. PERKINS. 
Practice -- New Trial -- Absence of Witness. 


The terms of § 236, C. C. P. do not include all the grounds upon which a 
Court may grant a new trial, but are additional to the grounds men- 
tioned in § 133, C. C. P. Therefore, when the Court below refused to 
continue an action on account of the absence of a material witness for 
the defendant and after judgment in favor of the plaintiff granted the 
defendant a new trial on account of the absence of such witness ; Held, 
not to be error. 


Crvin Action, tried at August Special Term, 1876, of 
“GRANVILLE Superior Court, before Seymour, J. 

On the trial in the Court below the plaintiff read his com- 
‘plaint and the defendant his answer and each rested his 
Ase. | 

Under instructions of the Court the jury found a special 
verdict in favor of plaintiff for $562.16 subject to the opinion 
of His Honor. 

The counsel for defendant then made a motion for a new 
trial upon the ground previously taken by him for a con- 
tinuance, to-wit; the absence of a material witness. His 
Honor being of opinion that substantial justice could only 
be obtained by a new trial set aside the verdict and ordered. 
the case to be continued. Plaintiff excepted and moved for 
judgment on complaint and answer which was refused. 
Plaintiff appealed. 


Messrs. L. C. Edwards and J. B. Batchelor, for plaintiff. 
Messrs. Merrimon, Fuller & Ashe, T. L. Hargrove and T. B. 
Venable, for defendant. | 


Ropman, J. The defendant moved for a continuance on 
the ground of the absence of his material witness. This 
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motion was refused by the Judge. The defendant was thus 
compelled to go to trial, and inasmuch as by his answer he 
had admitted the execution of the note sued on and that a 
part of it remained unpaid and as he could not give any 
evidence of his defence in avoidance, the jury of course found 
for the plaintiff. The defendant moved for a new trial on 
the same ground on which he had moved for a continuance, 
and the Judge set aside the verdict and granted a new trial. 
It was argued by. Mr. Batchelor for the plaintiff that the 
Judge could grant a new trial only in the cases mentioned 
in sub-section 4 of § 236 of C. C. P., and that none of the 
reasons there mentioned existed in the case. If § 236 is 
read in connection with § 133 it will be seen that § 236 was. 
not intended as a statement of all the cases in which the 
Judge might grant a new trial, but as an addition to the 
cases or grounds mentioned in § 138, and also to prescribe 
that in the cases there mentioned the motion must be heard 
at the term at which the trial is had. 

By § 183 the Judge in his discretion may relieve a party 
from a judgment, order or other proceeding taken against. 
him through his surprise, &., at any time within one year,. 
&c. Of course therefore he may do it at the term at which. 
a verdict (for this 1s included in the term “other proceed- 
ing’) is taken. In the present case the Judge evidently 
thought that the defendant had been surprised by the ab-. 
sence of his witness and wished to review his refusal of the: 
motion to continue, which he could only do by granting » 
new trial. 

We cannot say that the discretion of the Judge was im-- 
properly exercised. 

There is no error. 


Per CURIAM. Judgment affirmed.. 
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OTHO V. POOL v. J. B. TREXLER and wife. 
Draining Wet Lands —- Constitutionality of Act. 


The Act concerning ‘‘Draining wet lands’’ (Battle’s Revisal, ch. 39) is 
constitutional, 


(BynuM, J. Dissenting.) 
(Brown v. Keener, 74 N. C. 714, cited and approved ) 


This was a Procrepine under the Act concerning “Drain- 
ing Wet Lands” (Bat. Rev. ch. 39.) heard at Fall Term, 
1876, of Rowan Superior Court, before Cloud, J. 

The action was instituted before the County Commission- 
ers and brought by appeal to the Superior Court. 

The defendant insisted that said Act authorizing the as- 
sessment, &c. was unconstitutional, in that; private proper- 
ty was taken for private uses without compensation to the 
owner thereof. 

His Honor sustained the position taken by defendant and 
gave judgment accordingly. Appeal by plaintiff. 


Mr. J. E. Kerr, for plaintiff. 
Mr. J. M. McCorkle, for defendant. 


Pearson, C. J. Every citizen holds his land subservient. 
to such “police regulations’ as the General Assembly may 
in its wisdom enact in order to promote the general welfare. 
Brown v. Keener, 74 N.C. 714. 

I take this proposition to be settled and will not attempt 
to make “a rehash” of the cases set out by Cooley, ch. 16, 
“Constitutional Limitations,” 

If the General Assembly has power to make regulations 
for draining a swamp containing 10,000 acres it has the same 
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‘power ju regard to a swamp containing 1,000 acres. So of 
100 acres, so of 1 acre. 

There is no distinction in the principle; the only differ- 
ence is in regard to the degree. 

We declare our opinion to be that the police power of the 
General Assembly authorized it to pass the Act under which 
this action is brought, to-wit; the Act entitled “Draining 
wet lands.” Bat. Rev. ch. 39. 

It is said the General Assembly has no power to take one 
acre of the land of A and give it to B, on the ground that B 
is the better farmer of the two and will make the one acre 
produce more. That proposition is granted except when 
“the power of eminent domain” is exerted for public purpo- 
ses ;as when land is taken for a railroad. These two pow- 
ers “eminent domain” and “police regulations” are distinct 
and yet they are frequently confounded. By the one, the 
property of A is given to B. By the other, the property of 
A is left in him, but 1s made subservient to the general wel- 
fare. ‘Cart ways,’ Bat. Rev. ch. 104, § 38, furnishes an 
analogy. Under the power to make “police regulations” 
the land of A is made subservient to the land of B for the 
purposes of a road. After some contestation the question of 
the power of the General Assembly was yielded. So in our 
case the power of the General Assembly to make the land of A 
subservient to the land of B for the purpose of drainage 
must also be yielded upon the authorities and upon the rea- 
son of the thing. 

Error. 


Per Curiam. Judgment reversed, and procedendo, 
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JOHN S. MANNIX Administrator of J. H. HAUGHTON v. ROSS R. 
IHRIE and wife and others. 


Administrator -- Sale of Land for Assets -- Special Proceeding. 


J, Where in contemplation of marriage, A conveyed land to B, his in- 
tended wife, for life with remainder to her children by such marriage ; 
and afterwards judgments were obtained against A; and thereafter A 
conveyed all his remaining interest in the Jand in trust to secure a 
debt; and afterwards A and B died without children and a petition 
was filed by the Administrator of A to sell the land for assets ; Held, 
that the Administrator should make the sale and pay the purchase 
money into Court, to be distributed under the order of the Court, 


2. Under Bat. Rev. ch. 45. § 71, every interest in real estate, whether le- 
gal or equitable, is subject to sale by an Administrator for assets. 


3. Only such equitable interests in land as are authorized by the Act of 
1812, can be sold under execution. 


This was a SpectIaL ProceEDINe had before the Clerk of 
the Superior Court of Craven County the object of which 
was to obtain an order to sell real estate for assets. 

The Clerk granted the prayer of the plaintiff and made 
an order of sale from which the defendant Craycroft appeal- 
ed and the case was heard on the 16th of December, 1876, 
at Chambers, before Seymour, J. 

The question submitted to His Honor was one of law ari- 
sing on the pleadings and especially the answer and exhibits 
of Craycroft; whether there was any estate in John II. 
Haughton at the time of his death which can be sold by his | 
administrator for payment of debts, and if so, what estate? 

The material parts of the deeds which are incorporated 
in the answer of defendant Craycroft are stated in the opin- 
ion of this Court. 

His Honor approved and confirmed the judgment of the 
Clerk and ordered the Administrator to sell the land de- 
scribed in the petition. Defendant appealed. 
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Messrs. Green & Stevenson, for the plaintiff. 
Messrs. Smith & Strong for the defendants. 


Farrctotu, J. By an ante-nuptial agreement dated Au- 
gust 12th, 1868, the plaintiff's intestate conveyed a house and 
lot in Craven County to his intended wife, “during her nat- 
ural life, remainder to any child or children of said intend — 
ed marriage.” The wife died on the 26th of May, 1876, 
without any child or children, and the husband died on the 
80th of May, 1876, leaving children by a former marriage. 

After the marriage several judgments against plaintiff's 
intestate were docketed in said County, before the 24th of 
December, 1874, when by deed he conveyed al] his remain- 
ing interest in said property to B. B. Craycroft, in trust, as 
collateral security for the payment of a judgment rendered 
against him in November, 1874, in favor of B. B. Craycroft 
& Co, | 7 

The defendants insist that plaintiff’s intestate at the time 
of his death had no such interest in said house and lot as 
the plaintiff can sell for assets, and that during his wife’s 
life estate he had a vested remainder which passed to Cray- 
croft and became absolute and indefeasible at her death, in- 
dependently of said judgments. 

The real estate which an Administrator may sell includes 
“all the deceased may have conveyed with intent to defraud 
his creditors and all rights of entry and rights of action, and 
all other rights and interests in lands, tenements and heredit- 
aments which he may devise, or by law would descend to 
his heirs. Bat. Rev. ch. 45, § 71. This certainly includes 
every interest, legal or equitable, and is not limited to such 
an equitable interest as can be sold under an execution. 
Before the C. C. P. only such an equitable interest could be 
sold under an execution as was authorized by the Act of’ 
1812—such as an equitv of redemption or an interest re- 
sulting from a pure, unmixed trust—and the judgment cred- 
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itor could acquire a lien on any other equitable interest by 
filing a bill to subject it to his debt, but could not do so by 
issuing an execution. 

Since the C. C. P, § 254, a docketed judgment be- 
comes a lien on the whole interest, legal and equitable ; but 
the judgment creditor cannot levy upon and sel] the equita- 
ble interest except such as are authorized by the Act of 
1812, as above explained. And therefore after the death of 
the debtor it is the duty of the Administrator by proper 
proceedings to sell such property or as much as may be ne- 
cessary to pay the debts, and in this case it 1s admitted that 
the personal estate is insufficient to pay the debts and ex- 
penses of administration. Of course this hen may be waived 
or lost by unreasonable delay as other rights may be; 
and to allow a sale of these contingent interests under an 
execution would tend to encourage speculation and sacrifice 
of property. | 

The estate or interest of plaintiff's intestate during the 
life time of his wife was contingent, and lable to be defeat- 
ed altogether in the event of a child or children by said mar- 
riage, and of course such an event would have defeated his 
conveyance to Craycroft; which conveyance could be held 
to pass an absolute estate only by way of estoppel after the 
death of the wife. 

The resulting interest from the trust to Craycroft is also 
~ an interest which can be made available for creditors only 
by the administrator’s sale. When the administrator has 
sold and collected the money, creditors, purchasers and others 
interested may assert their rights and he will pay out the 
money under the direction of the Court to those entitled to 
it. We do not undertake now to settle these questions as 
the ascertainment of other facts may become material before 
doing so. 

There is no error. Let this be certified. 


PER CURIAM. Judgment affirmed. 
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P., ZELL & SONS v. WILLIAM A. JOHNSTON, 


Arbitration and Award -- Practice. 


1. In an arbitration when the claims and evidence of both parties have 
been presented, it is not necessary to notify the parties of the time 
when the arbitrators will meet and dispose of the case. 


2, If the decision of a question submitted to arbitrators mvolves the de- 
cision of another question not submitted, their decision of the latter 1s. 
not error. 


Civiz Action, tried at a Special Term of Hartrax Superior 
Court (held in June, 1876,) before Watts, J. 

The plaintiffs, residents of the City of Baltimore, were 
engaged in the manufacture of commercial fertilizers and 
the defendant a merchant residing in said County had been 
acting as their agent for the sale of the same. By reason of 
the transactions had between them the plaintiffs alleged that 
the defendant becarne indebted to them in a considerable 
amount. A lengthy correspondence ensued which resulted 
in effecting an agreement in writing between the purties 
that their differences should be submitted to P. A. Dunn 
and H. F. Zollicoffer, both of the City of Baltimore, who 
subsequently made an award which is substantially as fol- 
lows: 

1. That defendant should not be charged with fertilizers 
carried over from the season of 1872 to that of 1873. 

2. That defendant should have credit for the bags supplied 
by him for those damaged &c. 

3. That defendant is entitled to commissions only on ten 
tons of said fertilizers carried over frcm the season of 1872 
and sold by him. 

4, That plaintiffs are entitled to $435.43 the balance due 
by defendant (as exhibited by an account stated by the 
arbitrators.) 
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The plaintiffs further alleged that the defendant refused 
to abide by the award and demanded payment of said sum. 

In his answer the defendant denied that he had acquiesced 
in the manner of settlement as stated by plaintiffs; that he 
had no notice as to when said arbitrators would consider the 
matters in dispute; that they had no right to determine any 
question arising out of the relation between the parties-—the 
agency—and that said award was of no binding effect on 
the defendant because the agreement to submit the matter 
to said arbitrators was too vague and uncertain for definite 
action. | 

In the statement of facts as agreed upon the said award 
was included together with the further facts that the de- 
fendant selected said Dunn as one of the arbitrators; that 
he was not notified of the time and place of hearing the case ; 
that neither party was present and the whole evidence con- 
sisted of the correspondence and written agreement as afore- 
said. 

His Honor held that said award was binding on the de- 
fendant and adjudged that the plaintiff recover the amount 
ascertained to be due. Appeal by the defendant. 


Messrs. Mullen & Moore and Walter Clark, for plaintiffs. 
Messrs. Moore & Gatling and E. Conigland, for defendant. 


RopMAN, J. It is argued for the defendant that the award. 
is not binding, for that: 

1. The defendant had no notice of the time when the ar- 
bitrators would proceed in the case. | 

Of course ordinarily notice to the parties to an arbitration 
is essential in order that they may present their respective 
claims and the evidence in support of them to the arbitra- 
tors. | 

But when such claims and evidence have been presented 
there is no reason why the parties should be notified of the 
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time when the arbitrators will meet to consider and dispose 
of the case. In the present case it is clear that the defend- 
ant had reasonable opportunity to and did in fact present his 
defence and evidence in support of it as fully as it was pos- 
sible for him to do, What reason could there be for giving 
him any notice when the arbitrators would meet to pass on 
the case. Arbitrators are not bound to hear arguments © 
from the parties or from counsel; they certainly are not, 
when it is not requested of them; and it was not requested 
and does not seem to have been expected in this ease. 

We think also that the defendant clearly waived any other 
notice than what he had. 

9. The award is based on the question of agency which 
was not submitted to the arbitrators; the question submitted 
to them being the right of the defendant to commissions for 
fertilizers which he contracted to sell in 1878, but which 
the plaintiffs did not deliver to him. It is admitted that 
the single question submitted to the arbitrators was the de- 
fendant’s right to commissions. But the decision of this 
depended directly upon the question whether plaintiffs had 
agreed to supply defendant with fertilizers for sale as their 
agent in 1873. The arbitrators find that plaintiffs had not 
so agreed, which is a direct decision of the question submit- 
ted to them. The two questions are in substance the same. 
It was not necessary for the arbitrators to find in the precise 
words of the submission, 

It is sufficient if they decide upon the matter in differ- 
ence. | 

’ The arbitrators embraced in their award other matters 
not submitted, such as the defendant’s claims for bags fur- 
nished, &c. which were not in dispute. 

‘The finding of the arbitrators on these items was in favor 
of the defendant and gave him all that he claimed in respect 
to them. It was separate from their finding upon the mat- 
ter in difference and could not in any way prejudice him. 
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On a fair view of the award the statement of the amounts of 
these several items is not a part of the award at all. They 
had beenagreed on by the parties and seem to have Leen 
put to the credit of the defendant merely for the purpose of 
showing the balance owing by him upon an account, of 
which no item was disputed except that of commissions, sub- 
mitted to the arbitrators and which they decided. The 
statement of an account including these items as credits was 
unnecessary but did not vitiate the award. Judgment 
according to the ease agreed that platutiff recover of de~ 
fendant $435.43 with interest frou, loth December, 1873, 
and costs. 


Psr Curiam. Judgment affiimecd. 
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N. A. JACKSON and others vy. S. J. SLOAN and others. 


Lien of Judgment -- Sale of Property Subject to Lien by Judgment 
Debtor -- Injunction. 


1. Where a debtor whose real estate 1s encumbered with a judgment lien 
sells a portion of it a judgment creditor who has a lien upon the whole 
land is compelled to exhaust the unsold portion for the satisfaction of 
his judgment before resorting to that which has been sold. 


2. This however is not to be done when it trenches upon the rights or 
operates to the prejudice of such judgment creditor. 


3. So where A obtained judgment. against two partners and under execu- 
tion issued thereon certain real estate (alleged to be the property of the 
partners, which allegation was not sufficiently denied in the answer) was 
sold by the Sheriff who held the proceeds of sale; Held, in an action 
by B (who had purchased from the partners certain other real estate 
on which the lien of A’s judgment rested) to restrain A from selling un- 
der his execution the land purchased by plaintiff, that A should be re- 
strained from selling until an account could be taken of the fund in the 
hands of the Sheriff and a distribution made of the same, so as to ascer- 
tain whether or not A’s judgment would be satisfied therefrom. 


(Roberts v. Oldham, 63N C, 297, cited and approved ) 


AppEAL from an ORDER vacating an Injunction, made on 
the 29th of November, 1876, at Chambers in Charlotte by 
_ Schenek, J. | 

The action was commenced in the Superior Court of Gas- 
ton County. The controversy in this appeal is between the 
plaintiff Jackson and the defendant S. J. Sloan. Sloan ob- 
tained a judgment against the firm of J. & E. B. Stowe, 
which constituted a len upon the “Stowesville Factory” be- 
longing to the firm. Afterwards Jackson purchased of J. & 
E. B. Stowe the factory in question and of course subject to 
the lien of the judgment. Sloan had caused an execution to 
be issued for the sale of this property for the satisfaction of 
his debt. Jackson applied for an injunction against the sale 
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and obtained a restraining order until Sloan could show 
cause. Upon his answer coming in the restraining order 
was vacated and the injunction refused and from this the 
plaintiff appealed to this Court. 

The complaint alleged as the grounds for an injunction 
that besides the ‘“‘Stowesville factory” the firm of J. & E. B. 
Stowe also owned another valuable property Inown as the 
“Spring Shoal” tract of land which was subject in like man- 
ner to the lien of the Sloan judgment; and that since his 
purchase of the factory this latter tract of land has been sold 
under executions issued upon the Sloan and other judgments 
and the proceeds of sale amounting to $12,000 are now in 
the hands of the Sheriff of Gaston County and held subject 
to the discharge of these judgments in such order as the 
Court may direct. The complaint further alleges that this 
fund is sufficient to pay the Sloan judgment and all other 
liens upon the factory property which the plaintiff had pur- 
chased. 

‘The answer of Sloan denies that the “ Spring Shoal” tract 
belonged to the firm of J. & E. B. Stowe and avers that it 
was the separate property of J. Stowe; and it denies that 
the procecds of its sale are sufficient to satisfy all the hens 
upon it of a prior dignity to the Sloan judgment and the 
Sloan debt also. The answer however does not deny the alle- 
gation that the “ Spring Shoal” tract was sold under execu- 
tions issued upon the Sloan and other judgments, and it ad- 
mits that Sloan has caused an execution to issue upon the 
judgment and is threatening to sell under it the “Stowesville 
Factory” theretofore purchased by the plaintiff. 

His Honor vacated the restraining order and refused the 
injunction as aforesaid. From this ruling the plaintiff ap- 
pealed. 


Mr. J. W. Hinsdale, for plaintiff. 
No counsel for defendants, 
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Bynum, J. (After stating the facts as above.) Upon this 
state of facts the plaintiff demands that the defendant Sloan 
be enjoined from selling the “Stowesville Factory ” and be 
compelled first to look to the fund arising from the sale of 
the “Spring Shoal” tract for the satisfaction of his judgment. 
The question is whether the plaintiff is entitled to this re- 
lief. From the admissions expressed and implied in the 
answer, we think he is. 

What are the obstacles preventing the Sheriff from pay- 
ing out the “Spring Shoal” fund in discharge of the ex- 
ecutions under which that property was sold, does not ap- 
pear. As from the defendant’s not denying it, we are to ar- 
sume that this sale was in part at his instance and under 
his judgment, it was his duty to explain why he abandoned 
his claim to the satisfaction of his debt out of that fund and 
now resorts to another. It may be that in due course of dis- 
bursement by the Sheriff it would have satisfied the defend- 
ant’s judgment and disencumbered the land purchased by the 
plaintiff, The sale of the “Spring Shoal” having been 
made at the instance of the defendant and for the satisfac- 
tion of his debt, it is certainly not inequitable to restrict 
him to that fund until it is exhausted, without reaching and 
discharging his judgment. For otherwise the rights of the 
subsequent purchaser of the “Stowesville Factory,” would be 
necessarily affected by the continuing lien of a judgment 
which the fund ought to have discharged. 

The ground upon which the defendant resists an injunc- 
tion against his selling the “Stowesville Factory,” is the al- 
leged fact that the “Spring Shoal” is the separate proper- 
ty of J. Stowe and primarily liable for his separate debts, 
and the further fact that the fund arising. from that sale is 
insufficient to pay his debt according to the priority of len. 
Roberts v. Oldham, 63 N.C. 297. 

Tf these two facts clearly appeared to the Court, it would 
be a sufficient answer to the application of the plaintiff. 
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But the complaint specifies the judgments which are a lien 
upon the “Spring Shoal,’ whether considered as firm or 
separate property and shows therefrom in detail that the 
fund is sufficient to discharge all the lens prior to and in- 
eluding the Sloan debt. The answer to this by the defend- 
ant is general. It neither denies the particulars set out, nor 
specifies a single judgment in addition to those named by 
the plaintiff, which constitutes a lien prior to his own upon 
either the firm or separate property of J. and E. B. Stowe. 
And whether the “ Spring Shoal” fund is sufficient to reach 
and pay his judgment, can be best ascertained by the actual 
disbursement of that fund according to the legal priorities 
of the claimants. 

It is reasonably clear from the whole case that this fund 
will discharge the Sloan judgment all or in part. This 
judgment against the firm is a lien both upon the partner- 
ship and separate property with this difference in equity, 
that the partnership is the primary and the separate pro- 
perty the secondary fund for the payment of a firm debt. 
If therefore it had clearly appeared that the “Spring Shoal’ 
was the separate property of J. Stowe and that the defendant 
with others had not in the first instance resorted to and sold 
jt for the payment of his debt, there is no principle upon 
which the Court can compel the defendant to seek satisfac- 
tion out of a secondary instead of the primary fund, to-wit; 
the “Stowesville Factory,” although the subsequent purchaser 
should be discommoded by its sale. but the answer to the 
complaint does not sufficiently negative the allegation that 
the “Spring Shoal” was the property of the firm. Assum- 
ing then that both the “Stowesville Factory” and the “Spring 
Shoal” were partnership property the rule of equity 1s, that 
when one creditor can resort to two funds for the satisfac- 
tion of his debt, and another to one only of the funds, the 
former shall first resort to the fund upon which the latter 
has no claim, as that by this means of distribution both may 
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be paid. And it is an analagous principle of equity that 
where a debtor whose lands are encumbered by a judgment 
lien sells one portion of it, the creditor who has a lien upon 
that which is sold aud upon that which is unsold, shall be 
compelled to take his satisfaction out of the undisposed of 
land. so that thus the creditor and the purchaser both may be 
saved. ollins v. Thompson, 21 Miss. 521; Russell v. Howard, 
2 Mch. 489; Alston v. Munford, 1 Brock. 267; Herman on 
Ex. § 224. But this however is never done when it trenches 
on the rights or operates to the prejudice of the party en- 
titled to go upon both funds. Meech v. Allen, 17 N. Y. 300; 
United States v. Duncan, 4 McL. 607; Me Culloch v. Dashiell, 
1 Harris & Gill, 96. 

No appreciable injury to the defendant can arise here, for 
his hen extends to both funds which are amply sufficient to 
secure his debt. He can lose nothing then by awaiting the 
legal disposition of the “Spring Shoal” fand before resorting 
to the factory property. The delay, if it operates as such, is 
an incident common to the complications of a large insolvent 
estate and cannot ordinarily be avoided. Whether the 
plaintiff is pursuing the speediest way to disencumber his 
purchase and get a good title instead of subrogating himself 
to the rights of the defendant by the purchase and assign- 
ment of his judgment, 1t 1s unnecessary to inquire. As the 
plaintiff has with notice and voluntarily purchased and put 
himself in his present situation and the defendant is 
in no default, the latter ought not to be subject to any costs 
or charges in or about this proceeding. Therefore before an 
injunction is allowed the plaintiff must give bond to in- 
demnify and save harmless the defendant Sloan against any 
and all costs of this suit and any loss which may result from 
granting the injunction. Subject to these conditions the 
plaintiff is entitled to an injunction restraining the defend- 
ant 8. J. Sloan from selling the “Stowesville Factory” pro- 
perty until an account is taken of the fund in the hands of 
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the Sheriff of Gaston County and the judgments which 
constitute a lien thereon, and the disbursement of the fund. 
according to the priorities of the judgments. 

There is error, J udgment reversed and cause vomanded 
to be proceeded with in accordance with this opinion. 


Per Curiam, — Judgment reversed. 


REUBEN HENRY v. THOMAS J. SMITH and others. 
Purchaser for Value Without Notice. 


Where a party seeking relief against an innocent purchaser for value 
without notice, is in default, the loss must fall upon him; Therefore, 
where the plaintiff executed a lease for a term of years for the consider- 
ation of $25, when the intention and agreement of the parties thereto 
was that the consideration should be $25 per annum and the error oc- 
curred through the inadvertance of the draftsman, and afterwards the 
lease was assigned to an innocent purchaser for value without notice 5 
Held, that as to such purchaser the plaintif was not entitled to have 
the lease corrected. 


Crvin Action, tried at Fall Term, 1875, of a Sie: 
rior Court before Buxton, J. 

By consent of parties His Honor found the facts to be 
substantially as follows: | 

The plaintiff executed a lease to defendant, Francis 
Lynch, on the 25th of November, 1861. 

Through inadvertance of the draftsman the consideration 
was stated to be $25.00 in hand paid, &¢., whereas the con- 
tract was and so intended to be stated, that said considera- 
tion was $25.00 to be annually paid during the term of 99 
years. 
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Defendant William C. Smith assignee of Francis Lynch, 
had actual notice of the real agreement between the original 
parties and had paid rent accordingly. 

Defendant Thomas J. Smith assignee of William C. Smith 
had no notice of said agreement, except the information con- 
tained in the original lease and other deeds of conveyance 
which were duly recorded in the office of the Register of 
Deeds for said County. 

Ifis Honor held as a matter of law that said deeds regis- 
tered as aforesaid, operated as constructive notice to said 
Thomas J. Smith, and further adjudged that said lease be 
corrected so as to express the intention of the parties 
thereto. 

Judgment accordingly against defendants and also for the 
amount of rent due by them respectively to the plaintiff. 

Appeal by defendants. 


Messrs. Dargan ¢ Pembeiton and John Manning, for plain- 
‘tiffs. 
Messrs. Battle § Mo. decai for defendants. 


Bynum, J. As the indenture of lease is written, executed 
and registered, the only construction we can put upon it is, 
that it conveyed the whole term for the consideration of 
twenty-five dollars. That is admitted by the plaintiff, and 
hence he seeks to have the deed corrected so as to show that 
the consideration was the sum of twenty-five dollars annual- 
ly to be paid as rent during the continuance of the term. 
We are satisfied that such was the meaning of the parties to 
the lease and that therefore as between the plaintiff and 
Lynch, the immediate lessee, the correction of the deed 
could be made and go as to all subsequent assignees with 
notice. But the ultimate purchaser of the term, to-wit, 
Thomas J. Smith against whom the relief is asked, is an as- 
signee for full valueand without notice. In purchasing and 
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for his own protection, he was bound to trace back his title 
through all the mesne conveyances, up to the original lease 
made by the plaintiff. None of these furnished any notice 
of the mistake in the deed or that the lease was subject to 
an annual rental. They all showed that the entire term of 
ninety-nine years was conveyed in consideration of the spe- 
cific sum of twenty-five dollars in hand paid on the execu- 
tion of the deed. The party seeking relief committed the 
Mistake and is in default. The defendant is an innocent 
purchaser and isin no default. In such cases when one of 
the two parties must suffer, the loss must fall upon him who 
is in default. He must abide by his own laches. 2 Sugden 
on Vendors 360, 362. 

A jury trial was waived below and the Court found as a 
fact, that Francis Lynch and W. C. Smith had actual notice 
of the mistake in the deed and had paid rent, but that 
Thomas J. Smith had no actual or other notice than what 
was contained in the several assignments. 

The Court decided as a matter of law that the deeds of 
assignment operated as constructive notice to Thomas J. 
Smith. In that His Honor erred. The plaintiff is entitled 
to the relief he asked as to Francis Lynch and also to W. C. 
Smith, who is insolvent, if he desires it, but not as to Thom- 
as J. Smith. 

There is error. The judgment is reversed as to Thomas 
J. Smith and affirmed as to Francis Lynch and W. C. Smith. 
The case is remanded. 


VER CurIAM. Judgment accordingly. 
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ABEL COX v. WILLIAM F. BROOKSHIRE. 
Usury -- Compound interest ~- Evidence. 


1. An agreement to pay interest upon a note “at the rate of six per cent. 
per annum to be compounded annually’’ renders the contract usurious. | 


2. In the trial of an action when the defendant pleads usury it is incom- 
petent to prove that the plaintiff has theretofore been sued for the pen- | 
alty prescribed in the statute against usury. 

(Bledsoe v. Nixon, 69 N. C. 89, cited, distinguished and approved. ) 


Crvin Action, tried at Spring Term, 1876, of RanpoLPu 
Superior Court, before Kerr, J. 

The plaintiff demanded payment of $2,696.99, due by 
several notes, — 

The defendant admitted the execution of the notes, but 
resisted payment upon the ground that the contract was 
usurious. 7 

The defendant testified in substance; that plaintiff and he 
had been partners in business; that he bought the interest 
of plaintiff and executed the notes sued on in consideration 
of the purchase; “that the agreement between them was 
that the interest should be paid at the rate of six per cent. 
per annum to be compounded annually; that by virtue of 
said agreement he had paid to plaintiff interest upon interest 
at divers times ;” that no time was fixed when the interest 
was to be due or payable, but witness supposed it would be 
at the end of each year. | 

The plaintiff testified that he had never received of de- 
fendant a greater rate of interest than six percent. On 
cross-examination the counsel for defendant proposed to ask 
witness if he had not been sued in several cases for the 
penalty incurred under the statute against usury. The ques- 
tion was ruled out by the Court and defendant excepted. 
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Under the instructions of His Honor the jury rendered @ 
verdict for plaintiff. Judgment. Appeal by defendant. 


Mr. E. G. Haywood, for plaintiff. 
Messrs. J. A. Gilmer and Gray g Stamps, for defendant. 


RopmaN, J. The statements of the two parties who were 
examined as witnesses differed widely as to what their con- 
tract was. As it was stated to be by the plaintiff it was 
not usurious. As stated by the defendant we think it was. 
The Judge instead of leaving it to the jury upon the con- 
flicting evidence as to what the contract was, instructed them 
in effect that even if they believed the contract to have been. 
as stated by the defendant it was not usurious. We think 
he misconceived the decision in Bledsoe v. Nixon, 69 N. C. 
89. It was held in that case that on an agreement to pay 
the interest annually, if the interest was not paid at the date 
when it became due interest might lawfully be colleeted on 
the interest at the rate stipulated for. But this was distin- 
guished from compound interest where the interest is added 
to the principal at the end of each year continually. Prac- 
tically the cases would be the same for two years if the debt: 
was paid at the end of that time. But if the debt continued 
unpaid after that time the agreement in Bledsoe v, Nixon 
would not give compound interest, for although the first 
accretion of interest (resembling a coupon) would bear in- 
terest, the interest upon it would not. The language of the 
Judge described accurately a case of compound interest as 
distinct from that which was held lawful in Bledsoe v. Nixon. 

The act entitled Usury in the Rev. Code which was the 
one in force at the date of the contract between these parties 
has always been considered as forbidding compound in 
terest. 

The Act making an exception in favor of guardians was 
a legislative exposition of the meaning of the Usury Act im 


316 IN THE SUPREME COURT 


— 


YOUNG v. COMMISSIONERS OF BUNCOMBE. 


‘that sense. The evidence that the plaintiff had been sued 
for usury and was reputed an usurer was properly rejected. 


Prr CurtaM. Judgment reversed. 


J. M. YOUNG v, THE COMMISSIONERS OF BUNCOMBE. 
County -- Liability for Board of Jury -- for Pay of Witnesses. 


tk County is not liable for the board of a jury in a capital case during 
the pendency of the trial. 

‘2. A witness ina criminal action has no clatm upon the County, until the 
liability of the County for the costs is passed upon by the Court. 


(Brandon v. Com’rs of Caswell, 71 N. C. 62, cited and approved ) 


Crvit Action, commenced before a Justice of the Peace in 
BuNncomBE County and taken by appeal to the Superior 
Court, heard at Chambers on the 23rd of January, 1877, be- 
‘fore Henry, J. 

1. During a trial fora capital felony at Spring Term, 1876, 
of said Court the plaintiff furnished the jury with board for 
six days. The defendant in the case was acquitted and the 
plaintiff brought this action to recover $117 the amount of 
‘his bill. 

2. The plaintiff also alleged that he was entitled to an ad- 
ditional amount of $6.30 for attendance as a witness in a 
criminal action removed from said County to Henderson 
County. The defendant in this case was convicted and be- 
ing insolvent the Clerk at Henderson certified the bill of 
eosts to Buncombe and the defendants refused to pay. 

His Honor dismissed the action and the plaintiff appeal- 
ed. 
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Messrs. W. H. Malone and M. E. Carter, for plaintiff, 
Mr. J. H. Merrimon, for defendants. 


Reaves, J. 1. The pay of jurors is whatever the County 
Commissioners shall allow not exceeding one dollar and fifty 
cents per day. Bat. Rev. ch. 105 § 238. 

The presiding Judge has no power to increase that allow- 
ance in any given case. And we suppose that when His 
Honor directed the Sheriff to furnish the jury with “board 
and lodging” during the trial he only meant what is usual, 
to allow the jury to have refreshments during the trial to 
be procured of course at their own expense. And as the 
jurors could not separate to procure refreshments the officer 
was directed to wait upon them. Brandon v. Com’rs of Cas- 
well, 71 N. C. 62. 

2. The witness ticket which the plaintiff obtained from 
the Clerk for his attendance as a witness was merely evi-- 
dence that he had attended as a witness, but it furnished no- 
evidence as to how he was to be paid. That was to be pass-- 
ed upon and had not been passed upon by the Judge. Un- 
til that is done the Commissioners of Buncombe are not 
liable. 

No error. 


PER CurRIAM. A udgment afirmed. 
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ELIZABETH BOYKIN v. BARNES & GODWIN. 


Contract -- Scale -- Confederate Currency. 


Where A wasindebted to ( by note dated September, 1860, and B in 
1863 by agreement with A executed his note to C, ante-dated as of the 
date of the original note and in substitution therefor; Held, that it was 
not subject to the scrle of deprecation, &c. 


{Summers v. McKay. 14 N.C. 5553; State v. Brown, 67 N. C, 475, cited, 
distinguished and approved ) 


CiviL Action tried at Fall Term, 1875, of Winson Supe- 
rior Court, before Seymour, J. 

This action was commenced in a Justice’s Court by the 
plaintiff against the defendants for the recovery of $158 and 
earried by appeal to the Superior Court. 

The plaintiff held a note against one D. W. Eure for said 
sum dated September 29th, 1850. The defendants bought 
a ‘Turpentine Distillery of said Kure onthe 13th of August, 
1863, and at his (Eure’s) request executed a note for said 
sum ante-dating the same so as to correspond with the origi- 
nal note. ‘’hereupon at the request of the defendants Eure 
delivered this note to plaintiffand took up his own note and 
cancelled it. 

The defendants insisted that if plaintiff was entitled to 
recover at all, the note should be subjected to the scale as of 
August, 1863. 

The jury returned a special verdict subject to the opinion 
of the Court on the question of scale. 

Upon this His Honor ruled against defendants and gave 
judgment in favor of plaintiff for the amount of the note 
and interest. Appeal by defendants. 


No counsel for plaintiff. 
Messrs, Smith g§ Strong, for defendants, cited Green v. 


JANUARY TERM, 1877. 319 


et RR A A A RR A A A RR A RL 


BoyYKIN ?. BARNES. 


i er pe a ne ee ee ee a a ae ee eae 


Brown, 64, N. C. 553 ; Summers v. McKay, Ibid 555 5 Howard 
v. Beatty, [hid 559 ; Cable v. Hardin, 67 N. C. 472. 


Bynum, J. The presumption raised by our statute that 
the note sued on was solvable in Confederate currency 1s re- 
butted by the facts stated in the special verdict. 

The plaintiff held a note for $158.00 on one Eure given in 
1860 for money loaned. In 1863, the defendants made an 
arrangement with Eure by which they agreed to assume 
the debt. They thereupon went to Miss Boykin and substi- 
tuted their note for Eure’s, ante-dating the note to the date 
of the Eure note which was then surrendered. 

Clearly the new note was not given in satisfaction of the 
debt but was intended to make the defendants stand in the 
shoes of Eure and become the paymasters and subject to all 
his liabilities. 

They put themselves in the same situation as if they had 
originally given the note instead of Kure. 

The new note was substituted in place of the old, not at 
the instance or for the benefit of Miss Boykin, and no consid- 
eration passed between her and the defendants. She was 
content with Eure’s note. 

What consideration passed between Eure and the defend- 
ants does not appear, and it isnot material, as the plaintiff 
was no party thereto. 

If the defendants had become the endorsers of the Eure 
note in 1863 when they gave their own instead, they would 
have been bound just as Eure was bound and not entitled 
to the benefit of the scale law. Summers v. McKay 64 N. 
C. 555. | 

They certainly have not placed themselves in a better sit- 
uation. The defendants had the right to contract to pay 
the Eure note just as Eure was bound to pay it and that is 
what they have done. State v. Brown, 67 N. C. 475, does 
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not apply; there was no novation here. The note sued on 
was not subject to scale. 
There is no error. 


Per CurraM. | Judgment affirmed. 


PAUL W. CRUTCHFIELD v. THE RICHMOND & DANVILLE RAITL- 
ROAD COMPANY, 


Negligence -- Liability of Master -- Judge's Charge. 


1. A master is liable for an injury to a servant resulting from the neghi- 
rence of a fellow servant if the master contributes to the negligence. 


2. It isthe duty ofa servant to notify his master when anything is out of 
order in his peculiar department and if he neglects to do so and contin- 
ues in his employment and is injured, he cannot recover damages of 


the master. 

3, A Judge should not state to the jury his estimate of a witness or how 
he appears tohim. Therefore, when a witness was introduced tor the 
purpose of impeaching a former witness and the Judge told the juris 
that the former was ‘a man of high character in his profession an‘! an- 
pears to be a man of culture’ and said nothing concerning the latier; 


Held to be error. 
Hardy v. C. C Railway Co. TAN. C. 734, and same case ande 5, cited 


and approved.) 


Civi, Action, tried at Fall Term, 1876, of ForsyTHE Su- 
perior Court before Kerr, J. 

The plaintiff was a brakesman on that portion of defend- 
ant’s road known as the North Western N. C. Rail Road, 
and while in the discharge of his duty as such was badly 
and permanently crippled by a defective engine and road 
bed of defendant company. This action was brought to re- 
cover damages for the injuries so received. 
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The evidence was that the engine was defective and one 
witness testified “that while engaged on the road as fireman 
he had seen the engine ‘walk off when no one was about it,. 
and when the steam was shut off; that the road bed was in 
bad order at the place where the accident happened and that 
while plaintiff was engaged in coupling cars the train made 
a sudden rush backward, cutting and crushing the elbow of 
plaintiff.” 

The defendant insisted that plaintiff contributed to this 
injury by his own negligence and introduced Jacob Hicks 
who testified “that he was engineer on the train when plain- 
tiff was injured, that the engine attached to the train was a 
good one, and that he could control it and did control it 
prior to and at the time of the injury to plaintiff” 

Dr. Bahnsen, who had previously been examined as an ex- 
pert, as to the extent, &c. of the injuries received by plair- 
tiff, was recalled and testified in substance, that the night 
after the accident, he was returning from attendance cn 
plaintiff and passed the depot in Greensboro, where he met 
the witness Hicks. He inquired of Hicks the cause of the 
injury. Hicks replied“that the engine was old and worn 
out, and that he could not stop it within several feet of the 
place he wanted to and at the time of the accident he felt 
the engine jerk backward.” 

There was other conflicting testimony, the statement of 
which is not necessary to an understanding of the opinion. | 
His Honor submitted issues to the Jury who found as fol- 
lows ; 

1. The injury to plaintiff was caused by the negligence of 
defendant. | 

2. Plaintift was not guilty of contributory nesligence. 

3. The injury was not caused by the negligence of any 
employee of defendant. 

‘4, That plaintiff is entitled to 54.000 damages, Verdict 
for plaintiff. Judgment. Appeal by defendant. 

21 
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Messrs. T. J. Wilson and Watson ¢ Glenn, for plaintiff. 
cited State v. Davis, 4 Dev. 612; State v. Miller, 1 D. & B. 
503; State v. Harris, 1 Jones, 190; Ji, R. R. v. Read, 37 Th. 
484; Rail Road v. Pratt, 22 Wallace, 184. | 

Mr. J. M. Me Corkle, for defendant. 


Reape, J. Ist. An accident is “an event from an un-- 
known cause,” or ‘an unusual and unexpeeted event from «. 
known cause,” “chance, casualty.” As if a railroad bed be: 
in good order and the engine and cars be in good order, and. 
the engineer and other attendants be skilfuland careful ; andi 
yet a rail breaks, the train is crushed and the employees and: 
passengers are killed; that is an unusual and unexpected: 
event from a known cause, an caecident. 

But it the track be out of order and the engine worn andi 
unmanageable and on account thereof there be the like re-- 
silt as above stated on the good road,that is not an unusual: 
an | wnexpected event, but a usual and expected event from: 
such a cause It is not aectlent but it is negliyence. 

Suppose then it weie true as contended for by the defend-- 
ant, that the plaintuif e:ther from the general nature of hiss 
employment on the defendant’s road or by express contract, 
assumed the risk of all accidents, yet it would not follow that: 
he would not be entitled to recover. He would still be en-- 
titled to recover if his injury resulted not from accident but: 
from the negligence of the defendant. 

2nd. But suppose the plaintiff as an employee on the road! 
knew that the road and the engine were out of order, could! 
he recover ? 

It would seem that if an engineer whose peculiar duty it: 
is to know the condition of the engine and to give notice of 
any fault in order that it may be repaired, runs the engine: 
out of order without giving such notice and is injured, he is: 
guilty of at least contributory negligence and could not re- 
cover, 
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So, ifa brakeman, as the plaintiff was, knows that the: 
brakes are out of order and does not commnnicate-it in or- 
der that they may be repaired, and injury results to him: 
therefrom, he would be guilty of at least contributory neg-- 
ligence and could not recover. This is so for two reasons +, 
First. It is the duty of the employees to inform the employ— 
er when anything is out of order in thelr peculiar depart- 
ments that it may be put right. Second. Because if it be 
not put right, then it is their privilege to leave the ser- 
vice. . 

8rd. But here the fau.t was not in the plaintiffs depart- 
ment of brakes so that he cannot be said to be directly guil- 
ty of contributory nezligence in not disclosing it or in con- 
tinuing in the service after he knew it. Yet, if the injury 
was from the negligence of his fellow servant, can lie recover 
of the defendant ? | 

The decisions both English and American go very far to- 
wards the conclusion that one servant cannot recover of the 
employer for any injury which results from the negligence: 
of a fellow servant in a business common to both. There: 
may be exceptions, but grant that to be so for the sake of 
the argument; yet it is not so where the employer contri-- 
butes to the negligence of the fellow servant or to the in- 
jury ; as if he employ an unfit servant or as in the case of @ 
bad engine, knows that it is bad and fails to repair it. So. 
in this case, if the defendant answers that the plaintiff can- 
not recover because the injury resulted from the negligence: 
of his fellow servant, the engineer, the plaintiff may reply 
that the defendant contributed to the negligence of the en- 
gineer and to the injury by having a bad engine. 

What we have said will be found to be well supported bv 
Wharton’s Law of Negligence in his chapter on ‘Master’s: 
Liability. to Servants ;” and by his references, some of which. 
I have consulted. And also by Redfield on Railways, § 170, 
et seq. 
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See also Hurdy v. N. C.C. R. R. Co. 74 N. ©. 784. And 
the same case upon petition to rehear to be reported in 76 
N.C. (See ante 5.) 

4th. It being the principal matter in dispute, whether the 
engine was a good ora bad one, the defendant introduced 
the engineer, Hicks, who swore that it was a good one. 
And thereupon the plaintiff introduced Dr. Bahnsen, who 
swore that Hicks told him that the engine was a bad 
one. 

His Honor in his charge to the jury said that it was not 
denied but that Dr. Bahnsen was a gentleman of unques- 
tionably high character in his profession and that he ap- 
peared to be a gentleman of culture, And the defendant 
insists that thereby His Honor expressed an opinion upon 
the facts. To this the plaintiff rephes that His Honor did 
not say that of Dr. Bahnsen, in reference to his coutra- 
diction of Hicks, but in reference to his testimony as an 
expert, as to the injury which the plaintiff had received ; 
and that at any rate if he erred in praising Dr. Balinsen 
and not praising Hicks the error was cured, by his telling 
the jury that the er Se of the witnesses was a question 
for them. 

Suppose we put His Honor’s charge in this form: ‘Gen- 
tlemen of the jury; Hicks is an engineer by profession and 
he swears that the engine was a good one Dr, Bahnsen is 
a physician by profession and he swears that Hicks told him 
that the engine was a bad one, Dr. Gahnsen is a man of 
high character in his profession and appears to be a man of 
culture ; Hicks is not, in his profession, but you are the jndg- 
es of their credibility.” Would there be any doubt as to 
which witness His Honor thought the jury ought to believe ? 
Yet putting it in this form, only makes the contrast which 
was drawn between the two witnesses a little more striking. 
Nor does it matter if His Honor was, (if he was) speaking 
of another part of Dr. Bahnsen’s testimony when he put his 
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estimate upon him as a physician of high character and a 
gentleman of culture. That was the mark put upon the 
man and it attached to every part of his testimony. A 
Judge ought not to state to the jury his estimate of a wit- 
ness or how he appears to him. 

In a late case before us two witnesses had sworn contrary 
and the Judge told the jury that both were gentlemen and 
it was only a matter of memory. And we had to give a. 
new trial. 

Error. 


PER CURIAM. Venire de novo. 


JOHN C. BLAKE v. WILLIAM F. ASKEW. 
Practice in Supreme Court -- Feigned Issue. 


An action upon a feigned issue, brought by appeal to this Court, will be 
dismissed. 


Crviz Action, tried at Fall Term, 1875, of Wake Superior 
Court before Henry, J. 

The action was commenced in a Justice’s Court and taken 
by appeal to the Superior Court and the facts were found to 
be as follows: | 

That the plaintiff in June, 1874, entered into an agree- 
ment with defendant, to-wit ; “ For and in consideration of 
one dollar paid by said Askew to said Blake and in further 
consideration of the mutual promise herein set forth, that 
said Blake is to deliver to said Askew one coupon bond of 
the State of North Carolina issued since the war, valid and 
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‘binding upon the said State and of the par value of $1,000. 
That upon the delivery of the said bond the said Askew 
will pay the said Blake the sum of $200, as the considera- 
tion for the purchase of said State bond.” (This instrument 
of writing was signed by the plaintiff and defendant in this 
action.) 

That plaintiff tendered the bond in discharge of his part 
of said agreement and defendant refused to accept the same. 
"Thereupon the plaintiff brought this action to recover the 
said $200. | 

That said bond with others was issued under ch. 20, Laws 
1868-’69, to aid in the construction of the Western Division 
of the Western North Carolina Railroad and was delivered 
by the Public Treasurer to the President of said Western 
Division. 

That at the time said Act was ratified, to-wit; January 
<Jtu, 13869, the bonds of the State were not at par and the 
subject of the appropriation as made was not submitted to a 
vote of the people of the State. 

That at the time of the adoption of the Constitution of 
1868, no work had been done on that portion of said road 
for which said bond was issued, to-wit; the Western Di- 
vision, &¢. 

Upon these facts His Honor held that said bond was not 
“valid and binding on the State of North Carolina.” 

Judgment for defendant. Appeal by plaintiff. 


Messrs. Battle & Mordecai, for plaintiff. 
Messrs. Merrimon, Fuller & Ashe and Smith ¢ Strong, for de- 
fendant. 


Rave, J. If feigned issues were ever entertained in this 
State, they are abolished by the Constitution, Art. 4, § 1. 

This. is manifest by a feigned issue based upon a wager 
to test the validity of certain bonds said to have been issued 
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“by the State alleged in the pleadings to amount to $5,000, 
“000. 

Besides the objection that it is a feigned issue which is 
forbidden by the Constitution, it is an attempted fraud upon 
the State, by putting her interests in jeopardy and affecting 
ther credit, in a controvery to which she is not a party. 

The action is “not fit to be entertained ” and is therefore 
«dismissed. 

Each party will pay his own costs. 


Per Curiam. | Judgment accordingly. 


“. M. MOYE, Admr.v. R. 8. PETWAY, Admr. of W. Swift and others. 


Settlement cf Estate -- Fraud -- Practice -- Judgment non obstante 
veredicto. 


4. Where an administrator loans money belonging to the estate of his 
intestate to the husband of one of the next of kin, and takes a note with 
the understanding that it is to be accepted as part of his wife’s distri- 
butive share on final settlement ; Held, that there is no presumption of 
law that the transaction is fraudulent. 


‘2. The practice of granting judgment non obstante veredicto is very re- 
stricted and is confined to cases where a plea confesses a cause of action 
and the matter relied upon in avoidance is insufficient. 


« Arrington v. Yarborough, 1 Jones Eq 72, cited and approved.) 


This was a Crvin Action brought by the plaintiff to W1t- 
son Superior Court to obtain satisfaction of a judgment for 
“$3,750.00 alleged to be due the plaintiff, and removed to 
Wayne Superior Court and tried at Fall Term, 1876, before 
Seymour, J. 
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The judgment was recovered at Spring Term, 1876, of 
Wilson Superior Court and subsequently set aside. (See 
Moye v. Petway, 75 N. C. 165.) 

The only issue submitted to the Jury was in substance, 
“whether the $11,000 paid by R. 8. Petway, Admr. of W. 
D. Petway to W. Swift in his life-time was a loan of money 
or the payment of a part of the distributive share of Mrs. 
Swift.” Upon this issue the only evidence was that of M. 
J. Edwards, witness for plaintiff, who testified after objec- 
tion by defendant as follows; “I attended the sale of land 
of Dr. Swift (the intestate of defendant); met R. 8. Petway 
and told him I had heard that the $11,000 which was re- 
ceived by W: Swift was the payment of Mrs. Swift’s distri- 
butive share of the estate of W. D. Petway. He said that 
was so. But the case was altered since Swift’s death and 
that the money went to Mrs. Rawls” (who was Mrs. Swift.) 

The Court refused to charge that from the facts admitted 
in the pleadings and the evidence there was a presumption 
of law that there was a fraud; but instructed the jury that 
Dr. Swift having executed his notes to R. 8S. Petway, Admr. 
of W. D. Petway for the $11,000, the transaction was on its 
face a loan and that the onus was on the plaintiff to show 
the contrary. This he endeavored to do by the evidence of 
the witness (Edwards); that the weight to be given to this 
evidence was for the jury to determine, bearing in mind that 
words are easily forgotten or misapprehended after the lapse 
of time; and also considering the bearing of witness while 
on the stand, his intelligence and apparent fairness. 

The jury rendered a verdict for the defendant. The plain- 
tiff moved for a new trial upon the ground of misdirection 
which was refused. He then moved for judgment non ob- 
stante veredicto which was also refused. Judgment for de- 
fendant for costs. Appeal by plaintiff. 


Mr. 8. W. Isler, for plaintiff. 
Messrs. Smith & Strong, for defendants. 
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Pearson, C. J. The plaintiff moved for a new trial on 
the ground of misdirection. 

1st. There is no error in the instructions given to the jury; 
on the contrary the issue upon which the parties put the 
case was left to the jury in a very lucid manner. 

Qnd. There is no error in the refusal of His Honor to 
charge, ‘“‘that from the facts admitted in the pleadings and 
the evidence there was a presumption of law that it was a 
fraud.” 

So far from a presumption of fraud asa matter of law, we 
can see no evidence of fraud as a matter of fact to be passed 
on by the jury. 

The husband of the next of kin buys property at the sale 
of the administrator and is required to give his note like 
other purchasers. There can be no fraud in that. After- 
wards the husband borrows money from the administrator 
and gives a note. There is no fraud in that; although it is 
reasonable to suppose that the husband had an expectation 
that his note would be taken in part payment of the amount 
to which his wife would be entitled upon the final settle- 
ment of the estate. 

Indeed we are inclined to the opinion that if there had 
been an express understanding between the administrator 
and the husband when the notes were given, that they would 
be accepted in part of the wife’s distributive share on final 
settlement, the event of the husband’s death before the set- 
tlement would as a matter of law defeat the effect of this 
executory agreement. The right of the wife attaches to the 
fund except in case of an executed agreement, as when the 
administrator pays money to the husband and takes his re- 
ceipt for the amount as a part payment of the distributive 
share. See Arrington v. Yarborough, 1 Jones Eq. 72, where 
all of the cases are cited and reviewed and the subject of a 
wife’s right after the death of the husband is fully dis- 
cussed. 
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The motion for judgment in favor of the plaintiff non ob- 
stante veredicto has nothing to rest on; that practice is very 
restricted and 1s confined to cases where a plea confesses the 
cause of action and the matter relied upon in avoidance is 
insufficient. In such cases the plaintiff may sign judgment 
as on “nil dicit,” treating the plea as “a sham one,’ and even 
if he traverses the matter relied on in avoidance although 
the issue be found against him, he is still allowed to take 
judgment notwithstanding the verdict. This practice was 
adopted to discourage “sham pleas.” Here there is no “sham 
plea” in the case. 

The cases Young v. Black, 7 Cranch, 565, Lamb v. Smith, 
11 Wheaton 172, Gibson v. Hunter, 2 H. Blackstone, 187, 
cited by Mr. Isler, in his “supplemental brief,” relate to “de- 
murrers to evidence” which are made by the defendant before. 
verdict for insufficiency of the plaintiff’s evidence, and have 
not the slightest bearing upon a “motion for judgment non 
obstante,”’ which is made by the plaintiff after verdict for in- 
sufficiency of the defendant’s matter of avoidance. There are 
no two matters of practice more entirely different in all re- 
spects. 

No error. 


Perr Curiam, Judgment affirmed. 
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*LEE L. JAMES and others v. WILLIAM G. JAMES and others, 
Advancement -- Deed of Gift to Child -- Wife's Distributive Share. 


1. Where a parent conveyed to his child by a deed of gift certain person- 
al property, the deed setting out that it was ‘‘an absolute gift and in- 
tended as an advancement and was not to be accounted for in the dis- 
tribution of his estate,’’ and afterwards died intestate; Held, that the 
value of said property is not to be accounted for as an advancement in 
the distribution of the parent’s estate. 


2. A deed of gift made by a husband (who dies intestate) with intent to 
defeat the right of his wife to a distributive share of his personal estate 
is not void, 


SpecIAL ProckEDING commenced in the Probate Court of 
CaTawBa County, taken by appeal to the Superior Court of 
said County. removed on affidavit to Iredell County, and 
tried at Fall Term, 1876, of IrEpELL Superior Court, before 
Buxton, J. 


One James James died intestate in Catawba County in 
the year 1864, leaving a large estate consisting of land, ne- 
groes, money, notes, ke. The parties to this proceeding are 
the widow, children and administrators of said intestate. 

A petition was filed for the sale of land for partition and 
for an account and settlement. A.C McIntosh Hsqr. was 
appointed Referee to state an account, who reported a bal- 
ance of $6,864.31, in the hands of the administrators, irre- 
spective of advancements to certain children who were not 
charged with the samie, by reason of the fact that said intes- 
tate in certain instruments of writing conveying property to 


*Bynum, J. being of counsel in the Court below did not sit on the 
hearing of this case. 
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said children, expressly stated that the same “was not giv- 
en as advancements nor to be accounted for as such.” 

There were exceptions filed to the Referee’s report. 

Elis Honor being of opinion that the Referee erred in de- 
ciding that the property conveyed to the children as above 
stated was not to be considered as advancements, reformed 
the account in that particular so as to charge the various 
amounts as advancements, and decreed a distribution of the 
estate in accordance with such reformed account. From 
which decree there was an appeal to this Court. 


Messrs. R. F. Armfield and Scott ¢ Caldwell, for plaintitts- 
Mr. M. 1. McCorkle, for defendants. | 


Pearson, C. J. On the argument it was agreed that the 
decision of two points of law will dispose of the case. 

1. Father makes a deed of gift to son of several slaves, 
setting out in the deed that it was “an absolute gift and was 
intended as an advancement and was not to be accounted 
for in the distribution of his estate.” The father dies in- 
testate. Is the value of the slaves to be accounted for among 
the children as an advancement ? 

‘“ A man has the right to do with his own property as he 
chooses,” is a proposition agreed to on all hands. The re- 
striction is he shall not iterfere with the rights of other 
persons which are recognized either at Jaw or in equity ; 
hence he is not at liberty either by sale or gift to dispose of 
property to which another person is entitled by mortgage 
or deed of trust, nor is he at liberty to dispose of his pro- 
perty by gift in respect to his creditors unless he retains 
property amply sufficient to pay his debts. 

A child is not a creditor of his father and has no right to 
object either in law or in equity to the father’s right of dis- 
position. The child has a mere “expectancy.” He cannot 
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assign it or dispose of it- by testament nor does it devolve 
upon his representative. | 

His Hlonor was led into error by looking at children as 
creditors whereas they have never been so recognized either 
at.law or in equity except to the extent that the parent is 
bound to give his children maintenance and an education 
according to his own notions in regard to the fitness of 
things, and as a corresponding right is entitled to the ser- 
vices of the child until coming to the age of 21 years. But 
the idea that a child is the creditor of his parent and has a 
right to restrict the jus disponendi in any manner or to any 
extent is a novel one. 

A. child says to his father, “ You shan’t give Bibthee that 
slave or that horse; if you do I will make him account for 
the value in the settlement of the estate.” The father re- 
plies quietly (supposing him to be a man of even temper,) 
‘My son, this isa matter in which you have no right to 
control me. I will do as I please with my own property ; 
and to punish you for undutiful behavior [shall make a will 
cutting you off with a sixpence.” 

The father can do so without at all interfering with the 
legal or equitable rights of the child. That is clear. If he 
can do so by will why has he not a right to do so by deed 
of gift? 

The doctrine of advancements is bused on the idea that 
parents are presumed to intend, in the absence of a will, an 
“equality of partition” among the children; hence a gift of 
property or money to a child is prima facie an advancement, 
that is property or money paid in anticipation of distribu 
tion of his estate, but surely this presumption may be re- 
butted by an express declaration in the deed of gift that it 
is not intended to be an advancement but is intended to be 
an absolute gift; otherwise what becomes of the proposi- 
tion, ‘a man may do with his own property as he chooses ?”’ 
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2. Is the value of the slaves to be accounted for as against 
the widow? | 

In regard to dower the statute which cuts it down to such 
lands as the husband dies serzed of contains an express pro- 
vision making void, deeds made with intent to defeat the 
dower; so it is provided by statute that in case a husband 
dies leaving a will, the wife may dissent, but there is no 
statutory provision that in case a husband dies intestate, any 
deeds of gift made by him with intent to defeat the wife’s 
right to a distributive share of his personal estate shall be 
void. | 

This may be “cusus omissus’ on the part of the law 
makers, but the Courts have no power to help the deficiency. 

The judgment below is reversed and modified. 

The report of the referee will be reformed according to 
this opinion by the Clerk of this Court and a decree will ‘be 
entered accordingly. 


Per CurraM. Judgment accordingly. 
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EDWIN G. CHEATHAM vy. WILLIAM J. HAWKINS and others. 


Mortgage of Personal Property -- Possession of Mortgagor -- Pre-- 
sumptive Fraud. 


1, A mortgage of astock of merchandise, containing the provision that 
the mortgagor is to remain in possession and continue ‘o sell the zoods,. 
approaches the verge of being on its face fraudulent in law, but is not 
So. | 

2, In such case the mortgage affords the strongest possible ground of pre- 
sumptive fraud and the burden of disproving the fraud is upon the par- 
ty claiming under the mortgage. 


(Young v. Booe, 11 Ire. 347; Hardy v. Skinner, 9 Ire. 191; Gilmer v. 
Earnhardt, 1 Jones, 559; Lee v. Flannagan, 7 Ire. 471; Palmer y. Giles, 
5 Jones Eq. 75; Londonv. Parsley, 7 Jones, 813; Foster v. Woodfin, 11 
Tre. 339; Hardy v-. Simpson, 13 Ire, 182; Askew v. Reynolds, 1D. & 
B. 367; Gregory v. Perkins, 4 Dev. 40, cited, distinguished and ap- 
proved.) 


Civit Action tried at a Special Term of GRANVILLE Supe- 

rior Court, (held in August, 1876,) before Seymour, J. 
The plaintiff was a judgment creditor of the defendant 
Walter C. Harris, and brought this suit to set aside a mort- 
gage deed executed by said Harris to the defendants W. J. 
and C. M. Hawkins, upon the ground that said deed was up- 
on its face fraudulent and void. 

Tt was agreed that His Honor upon hearing the evidence 
should find the facts which are as follows ; 

The plaintiff obtained judgment by confession against said 
Harris on June 12th, 1875, for $1320:20 and two days there- 
after, execution issued thereon. Previous to this transac- 
tion, viz; February 23d, 1875, said Harris executed to the 
other defendants, (who were trading under the firm name of 
Hawkins & Co.) a mortgage deed conveying a general stock 
of merchandise at Henderson in said County, and remained 
in possession and continued to sell the goods until the 20th 
of May, 1875, purchasing other goods and keeping no sepa- 
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rate account of those in the store at the date of said deed 
and those purchased subsequent thereto. | 

The amount of purchases made by said Harris during this 
period, was $5,915.94, and the amount of sales $6,291.95. 

On said 20th May, 1875, said Harris was insolvent and 
surrendered said stock of goods, his only property, to one P. 
A. Andrews, agent of said Hawkins & Co. the purpose of 
which transaction was not to defraud creditors but to secure 
a bona fide debt. 

Subsequently under proceedings had in said Court in an 
action between J. Kh Young & Co. (who had a judgment lien 
prior to that of this plaintiff) and the defendants Harris and 
Hawkins & Co., a Receiver was appointed and said stock of 
goods were sold by him. The proceeds of said sale of goods 
purchased before the 23d of February, 1875, were applied to 
the payment of claims in favor of Hawkins & Co. ; and of 
those purchased atter suid date, to the judgment of said J. 
R. Young & Co. neither of which was paid in full by reason 
of thefund becoming exhausted. 

Wis Honor held, that Hawkins & Co. were entitled to re- 
tain the money paid under order of Court in the case of said 
Young & Co against Harris and others, and adjudged that 
the defendants in this case recover their costs. From which 
judgment the plaintiff appealed. 


Mr. Geo, Badger Harris, for plaintiff. 
Messrs, L. C. Edwards and J. B. Batchelor, for defedants. 


Bynum, J. This deed approaches the verge of being 
fraudulent inlaw, but is not so. To find fraud, as a matter 
of law, it must so expressly and plainly appear in the deed 
itself as to be incapable of explanation by evidence dehors, 
If the deed of mortgage had expressed that there were oth- 
er outstanding debts unsecured by the deed and that the 
property therein conveyed was all the bargainor possessed, 
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then, with the reservation ef the possession contained in this 
instrument, the Court would hold that such a deed was 
fraudulent and void on its face. But the Court cannot so 
declare where it is possible to show by extraneous evidence 
that the mortgage was executed in good faith and for a le- 
gal purpose. Iffor instance it could be shown that when 
this deed was made, Harris owed no other debts or that ow- 
ing them, he had other property outside of the mortgage and 
liable to execution amply sufficient to pay them, as matter 
of law, the deed must be upheld. Admitting this to be so, 
it is yet clear that the mortgage affords the strongest pos- 
sible example of presumptive fraud and one which can be 
searcely rebutted by any existing facts outside of the deed. 

To secure a debt the bargainor conveys in mortgage an 
entire stock of miscellaneous merchandise and at the same 
time in the deed expressly reserves the possession of them, 
for at least nine months. The implication is irresistible, 
from the very nature of the business that he was to continue 
in selling andl trading as before; otherwise why retain pos- 
session of goods, Which would Be a dead incumbranee upon 
his hands, without the power of disposition? Phere is no 
provision for bis accounting for the proceeds of sale. He 
could apply the money in payment of debts, other than the 
mortgage debt; he could apply it to family expenses, or even 
to the purposes of pleasure or waste. Substantially the 
proceeds belonged to him until the maturity of the Hawkins 
debt. to be expended as he pleased; and in the meautime, 
the entire stock of goods was to be secure from the reach of 
his creditors. This case is unlike and stronger than the 
eases of Young v. Booe, 1 Ive. 847; Hardy v. Skinner, 9 Ire. 
191; Gilmer v. Earnharul, 1 Jones, 559; Lee v. Flannagan, 7 
Ire. 471, and that class of cases. In these, the property con- 
veyed was of such a permanent and substantia: nature that 
it could be followed and identified. In this the merchan_ 
dise retailed Jost the power of identity assoou as sold. The 

22 
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corpus itself was lost and destroyed beyond pursuit or re- 
covery. That kind of business could not be conducted 
without this result. The power to sell was the power to 
destroy and the sale was the destruction and extinction of 
the property. If there were other unsecured creditors at. 
the time of this assignment and no other property of the 
debtor than that conveyed in the mortgage, out of which 
ereditors could make their debts, the fraudulent intent would 
seem to be irrebuttable. A clear benetit is secured to the 
debtor and a clear right is withheld from the creditor be- 
yond what the law permits. An assignment cannot cover 
up and preserve the property for the debtor’s use or protect 
it from the remedies and demands of the creditors. Here is 
not only a retention of possession by the assignor, which is 
presumptive evidence of fraud, but there is the further power 
to dispose of 1t for the debtor’s benefit, and still more, the 
exercise of that power annihilates the thing itself. We 
have then one of the strongest cases of presumptive fraud. 
It is clear that if there is no proof to rebut the presumption 
there is nothing for the jury to pass upon and the presump- 
tion of fraud raised by the law becomes conclusive. Kendall 
v. Hitchcock, 15 Mo. 416; Bump on Fraud. Conv. 158-161; 
Palmer v. Giles, 5 Jones Eq. 75; London v. Parsley, 7 Jones, 
318; Foster v. Woodfin, 11 Ire: 339, and Hardy v. Simpson, 
13 Ire. 182. The burden of disproving the fraud was cast 
upon the party claiming under the mortgage. What re- 
butting proof His Honor had before him does not appear, 
nor does it appear that he had any evidence outside of the 
deed itself which affected the infirmity upon its face. Cer- 
tainly the facts found that the debtor was insolvent, owing 
eighteen thousand dollars and having no property except 
his stock of goods which he had thus conveyed, do not re- 
move or tend to remove the presumption of fraud. Indeed 
they are the very facts which if they had been inserted in 
the deed of assignment would have authorized the Court 
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to declare the deed upon its fuce fraudulent in law and 
void. | 

The presumption of fraud having arisen, the case stated 
sets out no evidence in rebuttal or in explanation of the pos-- 
session retained by the debtor. Askew v. £eynolds, 1 Dev. & 
Bat. 387; Gtregory v. Perkins, 4 Dev. 50; Foster v. Woodfin, 
11 Ive. 339. - 

His Honor theretore acting both as Court and jury erred. 
in instructing himself that there was evidence before him. 
authorizing his findings of fact, in rebuttal or explanation of 
the presumption of fraud. Luis is the precise question 
brought before us by the appeal and for the error before 
stated there must be a venire de novo. The point therefore 
forcibly pressed by Mr. Batchelor, that the receiver ap- 
pointed in another action at the instance of another creditor 
having sold the goods and disbursed the proceeds in pay- 
ment of that and the Hawkins debt secured in the mortgage 
and not denied to be bona fide, betore the plaintiff in this 
action acquired a lien or instituted an action, it is now too 
late for the plaintiff to attack the assignment for fraud, even 
if it existed, is further on and is an interesting question. 
It does not appear to have been made upon the trial below 
but may properly be raised on the next trial. 

There is error. 


Per CURIAM. Venire de novo- 
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*BANK OF NAW HANOVER v WILLIAM RK &NAN. 
Banks -- Collection of Commercial Paper -- Agency. 


4. When a bank receives a check for collection and retains it for four 
days without presenting it for payment or making any effort for its col- 
lection or giving any notice to the depositor of its non-payment, the 
bank is liable if loss thereby ensues. 

2. In such case a promise thereafter made by the depositor to pay to the 
bank the amount due by reason of the loss, is nudum pactum. 


3. When paper is placed in the hands of a bank for collection. the bank 
must take the necessary steps to secure its prompt payment by presen- 
tationat maturity. If it is not paid, the bank, in order to fix the liabili- 
ty of the drawer, must have it protested and due notice of its dishonor 
given to the depositor. Ifit is not presented, the fact that if it had been 
presented it would not have been paid, does not excuse the lability of 
the bank. 


4, When one voluntarily assumes an agency or trust to manage the inter- 
ests of another, such agent will not be allowed to sacrifice the interests 
ofhis principal tohisown; YPherefore, when a bank received a check upon 
itself for collection, being at the same time a large creditor of the draw- 
er, and failed without excuse to notify the depositor of the non-pay- 
ment of the check; Held, to be in Jaw, negligence. 

5. Insuch case the bank mad? the cheek its own and is fixed with its 
full amount. 


(Costin v. Rankin, 3 Jones, 387 ; Stowev Bank of Cape Feur, 3 Dey, 408, 
cited and approved.) 


Crvin Action, tried at Spring Term, 1876, of NEw 
Hanover Superior Court, before McKoy, J. 

The case is so fully considered by Mr, Justice Bynum in 
delivering the opinion of this Court as to render any further 
statement unnecessary. | 


ne er a 


*Faircloth, J., being a stockholder in plaintiff bank did not sit at the 
hearing of the case. 
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There was judgment for the plaintiff and the defendant: 
appealed. 


Messrs. Wright ¢& Stedman and D. L. Russell for plaintiff: 
Messrs. R. Strange and W. 8S. & D. J. Devane for defend- 
ant. 


Bynum, J. The defendant had drawn from the plaintiff 
Bank a considerable amount exceeding his deposits, and the 
Bank called upon him to make good the deficit. The de- 
fendant had sold but not delivered to Moffit & Co. 300 bar- 
rels of rosin for $864, and to enable him to meet the demand 
of the Bank on the 6th of September, 1873, Moffit drew 
and delivered to the defendant his check upon the Bank 
for the purchase money of the rosin, payable on the 9th of 
September. This check the defendant offered to the Bank 
asa payment on the balance against him. The President 
of the Bank received the check and it was pinned to a de- 
posit slip, which read thus, “Bank of New Hanover, deposi- 
ted by W. R. Kenan, September 9th, 1863, currency 
checks, $864.00.” 

The plaintiff in his replication to the answer, avers that. 
the check was received for collection only, and the defend- 
ant insisted that it was received as a payment on his bank 
debt. Ilow that was, was upon the evidence submitted to. 
the jury and they found that the check was received for 
collection. The check was neither collected nor attempted. 
to be by the Bank, and on the 18th of September, Moffit 
failed, and on the evening of that day the defendant re- 
ceived notice that the check had not been paid. By the ad- 
mission of the plaintiff then, and the finding of the jury, the 
Bank received for collection this check, which was payable 
at its own counter, on the 9th of September and retained the 
same, without presenting it for payment or any effort for 
its collection or any notice to the defendant of its non-pay- 
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ment, until after the failure of Moffit, on the evening of the 
13th of September, when the debt was lost.. For that ne- 
glect the Bank is responsible. The Bank however insists 
that on the 15th of September and after the fuilure of Moffit, 
the defendant promised to pay the balance due it which 
‘the check was deposited to meet, and that that promise con- 
stituted a waiver of any claim on the Bank for its failure to 
-eollect the check. This defence is unavailing. There is no 
evidence of such a waiver. On the 15th of September the 
Bank requested the defendant to arrange the balance of his 
-overdraw. He replied that “he would pay it,” but imme- 
diately added, “but what about Moffit’s check?” and in an- 
swer to that the President said he thought Moffit would ar- 
range 1t during the day. So far from being a waiver, here 
was an express notice to the Bank, that it was looked to, 
and its answer was certainly evasive but did not deny its 
hability. But suppose the defendant had then and there, 
promised absolutely to pay the balance due the Bank. The 
express promise was only what the law implied without it; 
it neither added to the validity of the debt or his obligation 
to pay it. It was nudum pactum ; vox et preterea nil, Suppose 
the check had been placed in one Bank for collection, and 
the overdraw had been in another. The failure to collect 
‘by one Bank would have been no answer for a failure to 
pay in the other; and the payment of the balance due in one 
would have been no waiver of the other’s liability for a neg- 
lect to collect. The fact that the whole transaction was in 
one Bank cannot change the relations or lessen the Hability 
ofthe parties. We, therefore, put out of view the question 
of waiver and come to the main question, the hability of the 
Bank as an agent for the collection of the check. An im- 
portant and profitable part of the regular business of bank- 
ing is the collection of commercial paper. The advantages 
arising from business associations and the temporary use of 
the money for purposes of discount or exchange, form a val- 
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uable consideration for the undertaking. Hall v. Bank of 
the State, 8 Rich. 366; 1 Daniel on Neg. Instruments, 324-5. 
The Bank at which paper is made payable and at which it is 
deposited for collection, is the agent of the depositor to re- 
ceive the money at its maturity. When a bill, note or 
check is placed in its hands for-collection, it isthe duty of the 
Bank to take the necessary steps to its prompt payment by 
making presentment for payment at maturity. If it“be not 
then paid, the Bank must at once fix the lability of the 
drawer, by having it protested and by giving due notice of 
its dishonor to the depositor for collection. If the Bank fail 
‘in any of these duties it becomes immediately liable in dam- 
ages to the holder or depositor. West Branch Bank v. Ful- 
mer, 3 Barr. 399; Ivory v. Bank of State, 36 Mo. 475; 1 Dan- 
iel on Neg. Instruments, § 827; Costin v. Rankin, 3 Jones, 
387. The agent must use such skill and diligence as are 
necessary to the due execution of his trust. This check was 
questionable and the Bank knew and acknowledged it to be 
so. Here then was superadded to its duty a spur to the 
most active vigilance in pressing the collection and giving 
prompt notice of its dishonor. If by this neglect or delay 
to give notice the payee was prevented from taking such 
immediate measures against the drawer as might possibly 
have secured the payee in some way or other, the Bank 
must be held responsible at least to the amount of the damage 
received. Nor is it an excuse that if the check had been 
presented for payment it would not have been paid or that 
there were not sufficient funds in Bank to meet it at maturi- 
ty. That is not for the consideration of the agent. For it 
might well be, that had due notice been given the deposi- 
tor, an immediate demand on Moffit with such other legal 
‘measures as their business relations might render advisable, 
‘would have led to the payment of the check. 
“Our whole system of negotiable paper and its responsi- 
bilties, formed ‘as it is by long experience admirably adap- 
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ted to the varied uses of commerce, rests upon the single 
principle of strict punctuality in demands, presentments and 
notices, as well as payments.” Allen v. Suydam, 20 Wend. 
321. Notice of non-payment of the check, should have been 
given on the 9th and at farthest on the 10th of September. 
Up to the 12th the rosin tor which the check had been given 
remained on board the Bark Osterlide, in the port ; $20,000 
had been paid into the Bank and checked out again by Mof- 
fit, between the 6th and the 183th of September; Moffit him- 
self testifies that had the defendant demanded payment of 
the check he should have been compelled to pay it or have 
failed some days sooner than the 18th, and itis evident that 
he was straining every nerve to keep up his credit as long 
as it was possible It is therefore possible, if not probable, 
that prompt notice by the Bank would have resulted in se- 
curing the debt or its payment. 

The Bank is presented to us in another unfavorable atti- 
tude. It voluntarily assumed the agency to collect this 
check, when itself was a large creditor of Moffit; had secured 
most of his effects; was aware of his embarrassment and was 
making exertions to save itself from loss. The undertaking 
therefore to collect this debt, was antagonistic to the duties 
and purposes of the Bank, to save itself by seizing the only 
plank in the shipwreck. ‘The natural if not the intentional 
result was that the interests of the defendant were preter- 
mitted and he became the victim of censurable neglect. 
‘When the interests of the plaintiff and defendant conflict 
and the plaintiff voluntarily assumes the agency and trust 
to manage the interests of the other, the rule of good faith 
which is equity, will not allow the agent to sacrifice the in- 
terests of his principal to his own. 

It was therefore the duty of the Court to have instructed the 
jury that the failure of the plaintiff from the 9th to the 13th 
of September, to notify the defendant of the non-payment of 
the chec’x without any excuse therefor, was in law negli- 
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gence ; and that the only inquiry for them was, what amount 
of damages the defendant was entitled to recover. 

The measure of damages which the holder is entitled to 
recover of the Bank or collecting agent who has been guilty 

of negligence is the actual loss which has been suffered. 
That loss, prima facie, is the full amount of the bill or note ; 
but evidence is admissible to reduce it to the actual loss. 
Stowe v. Bank of Cape Fear, 8 Dev. 408; 1 Daniel on Neg. 
Instr. § § 328-30. But this is the rule of general applica- 
tion only and is modified in its adaptation to a particular 
class of cases of which the present is an example. 

Here the Bank was the creditor and the check was drawn 
on and was payable by the Bank—the agent. The under- 
taking of the Bank was to collect a check on itself. Of ne- 
cessity it must be assumed that it was presented for pay- 
ment, that is acted upon, at the time it was payable by the 
Bank. 

If it was then accepted by the Bank, the amount of the 
check became a cash deposit to the credit of the defendant, 
paid out of the funds of Moffit or charged to his account 
with the Bank. If it was not accepted it was the duty of 
the agent to give notice to the holder and return the check. 
The Bank did neither. There can be no doubt that a Bank. 
can so deal with a check that the law will imply an accep- 
tance on its part. When the holder of a check presents it 
for payment the drawee has only areasonable time to inspect: 
his accounts and ascertain whether he is in funds to meet 
the demand ; and such reasonable time is held not to exceed. 
twenty-four hours ; after this lapse of time the holder has 
the right to know whether the check is accepted or dishon- 
ored. If the holder himself presents or sends the check to 
the Bank he must apply at the end of this reasonable time, 
to know whether it is accepted ; but if it is in the hands of 
the Bank as a collecting agent, 7t must give the notice of ac- 
ceptance or dishonor, The Bank was here both drawee and 
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collecting agent ;it was fully cognizant of the state of its 
accounts with Mofft on the 9th of September ; it both re- 
ceived and paid out large deposits made by him up to the 
13th of September and even the bill of lading for the rosin 
and the whole cargo went into the Bank to the credit of 
Moffit on the 8th of September ; on the 6th of September the 
Bank had possessed itself of all the valuable assets of Moflit 
so much so that the assignee of Moflit could pay nothing to 
the creditors ; and Bates the assistant cashier, testifies that 
“Moftit came to the Bank every day from the 6th to the 
13th of September and sometimes three or four times a day 
and made provision for payment of his checks.” Why was 
this check not provided for? Moffit says he thought 1t had 
been and had been paid out of his deposits and had he 
known that it had not been paid he would have paid it or 
chave failed sooner. Why was payment of the check not de- 
‘manded and why was the defendant kept in ignorance of its 
non-payment until after the failure of Moffit became known 
‘to the world four days after 1t was payable? Upon the 
plainest principles of justice these peculiar circumstances of 
wilful neglect of a known duty constitute a case of construc- 
‘tive acceptance of the check and fix the Bank for the full 
amount of it. The negligence of the Bank has made the 
check its own and the case is taken out of the general rule 
as to the measure of damages, Allen v. Suydam, 20 Wend. 
321. 2 Dan’l on Neg. Instr. § 1619 and notes. 
There is error. 


PER CURIAM. Judgment reversed. 
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S. C. WILSON and others e T. T. SANDIFER and others. 


Construction of Bond -- Parol Evidence Inadmissible to Vary Written 
Contract. 


— 


1. Where certain tenants in common entered into an obligation binding. 
‘‘¢themselves in this bond to resist by law any claim that may be set 
up by the heirs of Jno. M. Wilson, and in case of a law suit each is to 
bear his or her proportionate share,’? and afterwards the land is sold 
for partition and the purchaser (one of the tenants in common and a 
party to the obligation) is compelled to pay a certain sum for said Jno. 
M. Wilson’s interest in the land; Held, that the obligation is not an 
indemnity so as to entitle the purchaser to reimbursement from the 
other parties thereto, but is simply an agreement to resist any claim 
that might be set up by Jno. M. Wilson’s heirs. 


2. Parol evidence is inadmissible to vary a written contract. 


Crvin Action, tried at Fall Term, 1875, of MeckLensure 
Superior Court, before Schenck, J. 

The suit was brought to sell land for partition among the 
parties, plaintiffs and defendants, as tenants in common. By 
virtue of a decree in the cause the land was sold and a part 
of it was bought by the defendant T. T. Sandifer, who gave 
notes for the purchase money. 

The defendant Sandifer alleged that certain of the other 
tenants in common had agreed in writing to indemnify him 
against loss in the event that the title of one John M. Wil- 
son should be found to be valid; that subsequently he had 
been compelled to pay $350 for the interest of said Wilson, 
and asked to be allowed the same out of the purchase money 
due to the parties who had given the indemnity as aforesaid, 
which is as follows; 

“ Know all men.by these presents that we, T. T. Sandifer, 
M. A. Wilson &c. are held and firmly bound to each other 
in the sum of $2,000. * * * Thecondition of the above 


348 IN THE SUPREME COURT. 


WILSON v, SANDIFER. 

obligation is such that whereas, by an instrument executed 
by the late Robert Wilson debarring the heirs of John M. 
Wilson deceased of any further share in his estate; and 
whereas by the death of Isaac A. Wilson, it might appear 
that the said heirs of John M. Wilson would come in for a 
share of his estate; Now therefore in case the heirs of John 
M. Wilson should bring suit fora share of said Isaac A. 
Wilson’s portion of the estate devised to him by his father 
(the late Robert Wilson,) the undersigned heirs of Robert 
Wilson bind themselves in this bond to resist by law any 
claim that may be set up by the heirs of John M, Wilson, 
and in case of a law suit each is to bear his or her propor- 
tionate share.” 

His Honor held that the contract was not one 1n which 
the parties agreed to indemnify the defendant Sandifer, but 
was a mutual agreement to resist the claim of 8. C. Wilson, 
the plaintiff and the son of John M. Wilson. 

The defendant then offered to prove by parol that the 
understanding of the parties was that said contract should 
be one of indemnity. This testimony was ruled out by the 
Court and defendant excepted. Judgment. Appeal by de- 
fendant. 


Messrs. C. Dowd and J. #. Brown, for plaintiffs. 
Messrs. Wilson ¢ Son, for defendants. 


Reaves, J. 1. This is not to be treated as an original pro- 
ceeding but as a motion founded upon a petition in the 
original proceeding for partition. There cannot therefore 
be any trouble about parties or about notice. 

2. We agree with His Honor that the writing in question 
is not an indemnity but is simply a mutual agreement among 
the parties to it to resist any claim which might be set up 
by “the heirs of John M. Wilson” to a share in the estate of 
Isaac A. Wilson, bequeathed to him by his father, 
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8. We are also of the opinion that the parol evidence 
offered to prove that said writing was intended to be an in- 
demnity was properly rejected. The rule is that parol evi- 
dence is inadmissible to vary a written contract. 

There is no error. 


Per CURIAM. Judgment affirmed. 


THOMAS If. PEGRAM v. SAMUEL STOLTZ. 
Slander -- Damages. 


1. Words falsely spoken, charging one with an infamous offence or with 
an infectious disease or impeaching his trade or profession, are per s¢ 
actionable. 

2. Where the words spoken do not on their face import such degradation, 
the plaintiff in order to recover must aver some special damage and must 
show by proof that he has in fact sustained a loss. 

3. If at the time of the alleged slanderous words, the person concerning 
whom they are spoken is not liable to an infamous punisment by rea- 
son of the offence charged, the words are not per se actionable. There- 
fore, when the defendant in 187) said of the plaintiff that he had sworn 
falsely in 1867 before the Board of Registrars of Davidson County, then 
acting under the provisions of the Act of Congress, entitled ‘‘an Act to - 
provide for the more efficient government of the rebel States’? which 
Act ceased to operate in this State before 1870.. Held, that the plaintiff, 
no special damage being alleged, could not recover. 


‘ 


Crvit Action, tried at Fall Term, 1876, of Forsyrus Su- 
perior Court, before Kerr, J. 

This was an action of Slander to recover damages for in- 
jury to the plaintitt’s character and the material facts are as 
follows ; | 

The defendant on the 4th day of August, 1870, said of 
the plaintiff, “He is a perjured man. He went to David- 
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son County and swore before the Board of Registrars of said 
County that he was a citizen of Davidson County when he 
knew that he was a citizen of Forsythe.” The plaintiff was 
advised by said Board that le had a right to register in Da- 
vidson although he lived in Forsythe County and did so 
register in the latter part of the year 1867 or early in 1868. 
Said Board of Registration was acting under the authority 
of the Provisional Government of the State, established by 
an Act of Congress entitled “an Act to provide for the more 
efficient government of the rebel states” passed March 2nd, 
1867 and the Acts supplemental thereto. 

The jury rendered a verdict for the plaintiff. Judgment. 
Appeal by defendant. 


Messrs. J. A Gilmer, Watson & Glenn and T. J. Wilson, for 
plaintiff. 
Mr. J. M. Me Corkle, for defendant. 


Farrciotu, J. (After stating the facts as above.) The 
State being in an anomalous condition, the above recited Act 
was passed to meet the particular emergency then existin~ 
and was so intended as appears from its preamble. It was 
made applicable by its terms only to those States lately in 
rebellion and was therefore a local Act and not a general 
law of the United States. It provided the manner and means 
by which it was to be executed, by giving the Military Offi- 
cer in command of the District authority to punish all erimi- 
nals and disturbers of the public peace, &c. by establishing 
local civil tribunals and organizing Military Courts when- 
ever he saw fit to do so, and provided further that any in- 
terference with those matters by State authority should be 
null and void and in general that any citizen violating the 
law should be punished by the authority of said Act. 

It furthermore provided, among other things, that when 
the qualified electors of the State should adopt a State Con- 
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stitution as therein provided and the same should be ap-. 
proved by Congress, each of which was done on or before. 
the 25th of June, 1868, then said Act of Congress should. 
cease to be operative in North Carolina, 

Perjury is an offence against public justice and is visited. 
with infamous punishment, because it is a heinous crime 
and because it necessarily tends to defeat and obstruct the 
administration of justice. At common law it can be com- 
mitted only in some judicial proceeding, civil or criminal, 
in a matter material to the issue in question by taking a. 
wilful false oath in a Court of justice or before some Magis- 
trate or officer having authority to administer the same.. 
The law takes no notice of a false oath however wickedly 
taken, other than as above stated, as if it be extrajudicial. 
or in regard to some private matter. 

In such instances, if private persons are affected, they 
have their remedy by action for damages but it doth not 
concern the public and is not therefore punishable as for per-. 
jury. 4 BI. Com. 187 et seg. 

A man whose character or reputation 1s injured by slan-. 
derous words, may have his action for damages and ifthe 
words falsely spoken charge him with an infamous offence. 
or with having an infectious disease or impeach his trade: 
or profession, these words are per se actionable, because these: 
words do necessarily tend to his degradation and injury and 
he may recover as a matter of course without showing that. 
he has actually sustained a damage. But when the words. 
spoken are such as do not on their face import such degra- 
dation as will of course be injurious, as to calla man a rascal 
or heretic, then the plaintiff must aver some special damage 
which is called laying his action with a per quod and must 
show by proof that hethas in point of fact sustained a loss. 
before he can recover. 38 BL,Com. 123. 

With these general principles applied to the facts in the 
case before us was the plaintiff fentitled to recover? No 
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special damage was alleged nor was there any evidence to 
support such an allegation. So that view is out of the case. 
The alleged false swearing before the Board of Registrars 
occurred late 1n 1sG7 or early in 1868, and the authority to 
punish the offence charged, if it had been committed, had 
ceased to operate in North Carolina certainly by June 25th, 
1868, by the terms of the said Act of Congress, and the 
slanderous words were spoken subsequently. So that at that 
time the plaintiff was not lable to an infamous punishment, 
*f the words had been true, for the reasons above stated, 
t.e. the words spoken were not per se actionable and the 
plaintiff cannot recover. There was a second count in the 
complaint for perjury without any specification, but it was 
not supported by evidence and the case was tried on the 
first allegation. 

Elaborate briefs were filed but no authorities cited on the 
point above decided. Let this be certified. 

There is error. 


PER CurRIAM. Judgment reversed. 
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JESSE HILL v. JOHN SPRINKLE and another. 
Judge's Charge-- Prayer for Instructions. 


Where a prayer for instructions to the jury is distinct, the response of 
the Court should be equally distinct; Therefore, where counse}] asked 
the Court to charge “that when there 1s a conflict of testimony between 
witnesses of equal respectability, one of whom is a party in interest and 
the other not, the jury have the right to consider the question of inter- 
est in deciding upon the credibility of the witnesses;”? and the Court in 
response told the jury that they hada right to consider all the circ um. 
stances attending the examination of the witnesses on the trial and to 
weigh their testimony aczordingly ; Held to be error. 


Crvin Action, tried at Fall Term, 1876, of Forsyrnr Su- 
perior Court, before Kerr, J. 

The plaintiff demanded payment of $300, balance due om 
a bond given for the purchase money of a tract of land. 

As the only point decided in this Court involved the cor-. 
rectness of His Honor’s charge to the jury in the Court be- 
low in response to instructions asked by plaintiff, which are 
set out by Mr. Justice Bynum in delivering the opinion, a. 
full statement of the facts is deemed unnecessary. 

Verdict for the defendant. Judgment. Appeal by the 
plaintiff. | 


Mr. T. J. Wilson, for plaintiff. 
No counsel for defendant. 


Bynum, J. Upon the trial, the defendant was introduced. 
as a witness in his own behalf and his testimony was con- 
tradicted by one Lehman, a witness and former agent of 
the plaintiff. | 

The counsel of the plaintiff asked the Court to instruct. 
the jury, “that when there isa conflict of testimony be 
tween witnesses cf equa! respectability one of whom is a. 

23 
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party in interest and the other not, the jury have the right 
to consider the question of interest in deciding upon the 
credibility of the witnesses.” His Honor did not give the in- 
structions in so many words, but told the jury ‘that they had 
aright to consider all the circumstances attending the ex- 
amination of the witnesses on the trial and to weigh their 
testimony accordingly.” The plaintiff had a right to the 
instructions asked and it may be that the Court intended 
those given as a substantial compliance with the prayer for 
instructions. But we do not think they were or that the 
jury so understood th m It is questionable whether they 
or others understood that the interest of the defendant in 
the suit as affecting his credibility, was a circumstance at- 
tending the examination ofa witness, as distinguished from 
deportment, intelligence means of knowledge and the like, 
which are more frequently understood as circumstances at- 
tending the exemination of witnesses At all events, the 
charge was not such a clear and distinct enunciation of an 
important principle of evidence as could leave no reasona- 
ble doubt of its meaning in the minds of the jury. The 
prayer was distinct and the response should have been equal- 
ly so. For generations past and up to within the last few 
years, interest in the event of the action, however small, ex- 
cluded a party altogether as a witness and that upon the 
ground, not that he may not sometimes state tlie truth, but 
because it would not ordinarily be safe to rely on his testi- 
mony. This rule is still applauded by great judges as arule 
founded in gocd sense and sound policy.” 1 Greenl. § 330. 
Parties to the action are now competent witnesses, but 
the reasons which once excluded them still exist but go only 
to their credibility. | 
Interest like infamy does go to the credibility; and 
therefore especially in the inauguration of the new rules of 
evidence, the relation of interest to credibility should be 
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impressed upon the jury in all cases of conflict of testimony, 

not as necessarily turning the scale in matters of doubt, but 

as an important fact to be considered by the jury in weigh- 

ing one man’s testimony against another’s. The plaintiff 

having asked for was entitled to the specific instructions. 
For this error there must be another trial. 


Per CuRIAM.. : Ventre de noro. 


SAMUELF. JONES v. EDWARD R. STANLY. 


Contract ~- Liability of One Maliciously Causing Breach of. 


ne who maliciously persuades another to break a contract with a third 
person is liable to such person for damages ; 7h refore, in an action for: 
damages where the plaintitf had made a contract witha Rail Road Com- 
pany of witch the defendant was President and Superintendes which 
contract the defendant maliciously and in order to injure the plaintiff, 
refused to complete. Held. that the plaintiffis entitled to recover. 


(Haskins v Royster, “0 N.C. 601, cited and approved.) 


Crvin Action, tried at Fall Term, 1875, of Craven Supe. 
rior Court, before Seymour, J. 
The suit was brought to recover damages of the defend- 
ant for breach of contract. 
The facts necessary to an understanding of the points de- 
cided are sufficiently stated in the opinion of this Court. 
‘The jury rendered a verdict for the plaintiff for $3,000 upon — 
which judgment was entered. The Court thereafter upon 
motion of defendant arrested the judgment and plaintiff ap- 


pealed'to this Court. 
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Messrs. Smith § Strong, for plaintiff. 
Mr. C. R. Thomas, for defendant. 


Ropman, J. It was decided in Haskins v. Royster, 70 N. 
C. 601, that ifa person maliciously entices laborers or crop- 
pers to break their contracts with their employer and desert 
his service, the employer may recover damages against such 
person. ‘The same reasons cover every case where one per- 
son maliciously persuades another to break any contract 
with a third person. It 1s not confined to contracts for ser- 
vice. In the present case the plaintiff made a contract with 
the Atlantic & North Carolina Railroad Company of which 
the defendant was President and Superintendent, by which 
the Company agreed to transport from points on their road 
to Morehead City a large number of cross-ties which plain- 
tiff had contracted to deliver in Cuba. After the contract 
had been partly performed the defendant being still Presi- 
dent and Superintendent of the Company maliciously and 
for the purpose of injuring the plaintiff, as the jury have 
found, refused to complete the contract whereby plaintiff 
was injured. After the jury had found a verdict for the 
plaintiff and assessed his damages the Judge arrested the 
judgment and the plaintiff appealed. In this we think the 
Judge erred and his judgment must be reversed. 

It is the duty of this Court to give such judgment as it 
appears on the record that the Court below should have 
given. The plaintiff moves here for judgment upon the 
verdict. There are no exceptions by defendant to the 
Judge’s charge, and it does not appear that he asked for a 
new trial. The instructions of the Judge on the question of 
damages are not full, but it does not appear that he was re- 
quested to give any othere. If he had thought the damages 
excessive he would have set the verdict aside and given a 
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new trial on that ground. Weneither donor can know any- 
thing of the evidenee and if we did we could not set aside 
the verdict and give a new trial on that ground except per- 
haps where it appeared to be a very gross case of excess 

Judgment below reversed and judgment in this Court for 
the plaintiff according to the verdict. 


Per Curiam. Judgment reversed. 


ALPHA CATON y, A. H. STEWART. 


Contract against the Policy of the Law. 


Where a store-keeper (under the U. 8S. Revenue Liws) in charge of a dis- 
tillery belonging to A, promised to give A a certain sum per month as 
long as he ‘* continued to carry on a distillery ;’? Held, in an action by 
A upon the promise, that the contract was against the policy of the law 
and A was not entitled to recover. 


Civit Action, tried at Fall Term, 1876, of Davie Superior 
Court, before Kerr, J. 

This action was brought in aJustice’s Court and taken by 
appeal to the Superior Court. 

The plaintiff alleged that the defendant had promised to 
pay him $25.00 per month for a specified time, “ while the 
plaintiff continued to carry ona distillery.” The distillery 
was a licensed one. The defendant was an officer of the 
United States Government, a store-keeper, and stationed at 
the distillery of the plaintiff. 

The defendant denied the promise and insisted that if 
such promise had been made it was against the policy of 
the law. 
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The plaintiff informed the defendant that he would be 
compelled to suspend the distillery business as he was not 
realizing any profit therefrom; and the defendant thereupon 
proposed that if he would continue the business so that his 
office of store-keeper and its emoluments would not be in- 
terfered with he would pay plaintiff $25.00 per month. In 
consideration of this promise the plaintiff did continue the 
business. There was no intention to defraud the Govern- 
ment nor was the Government defrauded by the arrange- 
ment, but the plaintiff continued to pay taxes as they fell 
due. The defendant paid for a part of the time according 
to contract but afterwards refused, and thereupon this action 
was brought. 

Under the instructions of the Court the jury rendered a 
verdict for the plaintiff. Judgment. Appeal by the de- 
fendant. 


Messrs. Watson ¢ Glenn and J. A. Gilmer, for plaintiff. 

_ Mr. J. M. McCorkle, for defendant, argued; That it was 
an indirect agreement tending to induce the defendant not 
to do his duty as store-keeper and therefore void. Rev, 
Stat. U.S. § § 8153, 3154-3273 et seg. Addison on Contracts, 
§ § 258-259; Comyn on Contracts, 34; McNeil v. Cahill, 3 
Bligh’s Rep. 229; Egerton v. Earl Brownlow, 4 H. L. Cases 
235; Nerot v. Wallace, 3 Term Rep. 17; MeLeod v. McCall, 
3 Jones, 87; King v. Winants, 71 N. C. 469. 


Prarson, C.J. Prisoner feeds the watch dog and the dog 
fondles upon prisoner. ‘There is no use in keeping the dog on 
watch longer. So in our case, as soon as the distiller became a 
prisoner of the store-keeper and the store-keeper agreed “to 
divide profits” there was no use in having : such a store-keeper, 
and the policy of the government in providing “ store- 
keepers” at high wages was thereby completely frustrated. 
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By this agreement the store-keeper was * led into tempta- 
tion,” for he could not deal hard, that is “ watch closely” 
his prisoner and dependant, because their mutual interests 
required that the distillery should be kept in operation. 

The distiller was led into temptation to defraud the Gov- 
ernment for he had an assurance that his operations would 
not be watched very closely. Had this arrangement been 
made known to the Revenue Officer it would have been his 
duty instantly to discharge the store- keeper. | 

The transaction as nearly approaches « bribery and cor- 
ruption” as can be well imagined. 

If the store-keeper had agreed to receive of the distiller 
$25.00 a month out of his profits it would have been a case 
of bribery. Here the store-keeper agrees to pay the distiller 
$25.00 a month out of his wages in order to induce him to 
continue his operations, and the corruption consists in the 
fact that the distiller was thereby assured that he would not 
be closely watched, thus defeating the policy of the Act. of 
Congress in the regulations for the appointment of store- 
keepers at high wages and detailed instructions to watch the 
operations of distillers. 

Whenever parties enter into an arrangement whereby the 
policy of the law is defeated, they are in “ pari delicto,” and 
the law will not aid either party. See the cases cited in the 
brief of Mc Corkle, counsel for defendant. 

There is error. Judgment below reversed, and upon the 
facts agreed judgment that defendant go without day and 
recover his costs. 


Per Curiam. Judgment reversed. 
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W.T. BRYAN y. W. D. HARRISON and others. 


Evidence -- Judge’s Charge -- Challenges to Jury. 


4. What is meant by the word ‘‘dollar’’ in a note can be shown by parol 
evidence. 


2. A general exception to the whole instruction of the Court below must 
be overruled if any vart of it is right. 


‘3, Whether there are one or more plaintiffs or defendants, only four per~ 
emptory challenges to the jury on either side are allowable. 


Civin Action, to recover the Value of a Note given by 
defendant on the 10th day of September, 1862, tried at 
Spring Term, 1876, of Nasu Superior Court, before Watts, J. 

It was in evidence that in January, 1862, the plaintiff W. 
T. Bryan sold to one John W. Earl a tract of land for $3,300 
under a verbal contract that Earl was to pay for the same 
in cotton at ten cents a pound (so far as the amount he had 
on hand would go) and the balance in good notes. The 
amount of cotton was estimated atthirty bales and the price 
at ten cents a pound in gold. Confederate money had not 
circulated in the vicinity in which the parties lived up to 
the time of the contract. Earl did not deliver the cotton at 
all but held it in his possession until the price advanced to 
fifteen cents a pound and sold it at that price. 

Earl did not execute any note at the time the contract 
was made, but in September, 1882, he paid Bryan $300 in 
Confederate money on account of the profit made by the 
sale of the cotton and also executed two notes—one for $2,100 
and the other for $1,200—with defendants assureties. The 
$1,200 note is the subject of this action and was given in 
confirmation of the sale of January, 1862, the land being the 
consideration. 

The defendants knew the terms of the sale before they 
signed said note. Nothing was said about the currency in 
which the money was to be paid but Bryan further testified 


JANUARY TERM, 1877. 331 
BRYAN v. HARRISON. 


that he did not sell for Confederate money and that he told 
the defendants Harrison and Stallings what the considera- 
tion was, viz; the tract of land, for which no deed was exe- 
cuted until September, 1862. Earl failed to comply with 
the terms of the contract and refused to yield to the demand 
of Bryan for possession. 

The defendants objected to the evidence relating to the 
consideration of the contract of January, and as to whether 
the notes given in September were in confirmation of said 
contract and as to the value of the cotton in gold in January, 
1862, and also because only four peremptory challenges were 
allowed both defendants. Under the instructions of the 
Court the jury found the following under the issues sub- 
mitted 

Findings of the Fury ; 

1. The plaintift and Earl intended that the contract of 
January should be discharged in notes and cotton at gold 
prices. 

2. The notes given in September, 1862, were in substi- 
tution for and confirmation of the contract of January, 
1862. 

8. In January, 1862, the cotton was worth ten cents per 
pound. 

4, The note sued on, according to the agreement between 
the parties, was payable in gold or specie or its equiva- 
lent. 

Verdict for plaintiff for $1,200 with interest from January 
Ist, 1862. Judgment. Appeal by defendants. 


Messrs. Moore § Gatling, for plaintiff. 
Mr. J. B. Batchelor, for defendants. 


~Ropman, J. 1. Parol evidence was admissible to ascertain 
what the parties meant by the word “dollar” in the note 
sued on. 3 
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The plaintiff was a competent witness. 

It is objected here however that some portions of his evi- 
dence must have been rather his conclusions from facts than 
the facts themselves. Conceding that this appears to be so, 
as his evidence is presented in the case which does not pro- 
fess to set out his evidence in hec verba, yet it does not 
appear that any such objection was made at the trial. 

We must presume either that the Judge in stating the 
case has given merely the substance and result of the evi- 
dence, instead of giving it in the words of the witness ; or 
that if objection had been made at the time on the ground 
now assigned, the Judge would have stricken out the objec- 
tionable expressions, and confined the witness to what were 
strictly the facts. The defendant had the opportunity on 
cross-examination to bring out the facts apart from any 
opinion of the witness as to their legal effect. So that the 
jury could not have been misled except by his omission to 
do so. 

2. No particular instruction of the Judge is excepted to 
as being erroneous and it is a familiar rale that a general ex- 
ception to the whole instruction must be overruled if any 
part of it is right. 

It seems to us however that the issue as to what sort of 
dollars was meant by the parties was fairly submitted to the 
jury and that there is nothing in the charge of the Judge 
calculated to mislead them. 

3. There were two defendants and the Judge allowed to 
them both four peremptory challenges only. 

We think this is the true construction of R. C. ch. 31, § 
35, to be found in the addenda to Bat. Rev. p. 861, § 229. a. 
It says “the parties or their counsel! for them may challenge 
peremptorily four jurors upon the said panel.” That is to 
say the party plaintiff whether consisting of one person or of 
several may challenge four and the party defendant whether 
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consisting of one or several persons may challenge four. 
Such has been the uniform construction in the experience of” 


all of us. 


Perr Curiam, | Judgment affirmed. 


D. D. COLGROVE and others v. ELLEN KOONCE and others. 
Parties-- Action to Recover Real Estate. 


In an action for the recovery of real estate, a third person who claims: 
title paramount and adverse both to plaintiff and defendant. should not. 
be permitted under §§ 61 and 65, CU. C. P. to make himself a party to 
the action. | a: 
(Wise vy Wheeler, 6 Ire. 196, and Smitherman v. Saunders, 70 N. C, 270, 
cited and approved.) : 


Morion in an Action to recover the possession of Real. 
Estate brought by D. D. Colgrove against the defendant 
Koonce, the party in possession, to the Superior Court. 
of Jongs County, heard by Seymour, J. and transmitted §to- 
this Court in obedience to an order for a Certiorari dated 
June 10, 1876. 

The case as stated by His Honor is as follows: 

“At Spring Term, 1873, Isler was made a party defend- 
ant upon his own motion and filed an answer in the case at. 
Term of said Court. At Spring Term, 1875, a mo- 
tion was made by all parties, excepting Isler, to strike out 
the name of Isler upon the ground that his claim to the 
land had no connection with the controversy between Col- 
grove and Ellen Koonce. This motion was continued until 
Fall Term, 1875, at which Term the plaintiff Colgrove with- 
drew from the motion which was however, insisted on by 
defendant Koonce. Upon the hearing of the motion, Isler 
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offered to prove that he claimed under one J. C. B. Koonce, 

the deceased husband of defendant Ellen Koonce. This ev- 

idence was rejected and the motion to strike out allowed.” 
Appeal by defendant Isler. | 


Mr. A. G. Hubbard, for plaintifts. 
Messrs. Green § Stevenson and S, W. Isler for defendants. 


Ropman, J. This is an action to recover land. During 
its pendency Isler moved to be made a party defendant 
without setting forth, so far as appears on record, any claim 
to the land or any reason why he should be made defend- 
ant. The motion was allowed and Isler filed an answer, in 
which he claimed a title paramount and adverse to both 
plaintiff and defendants. At a subsequent term the origi- 
nal defendants moved to supersede the order by which Isler 
was allowed to becomea party defendant. The Judge grant- 
ed the motion and Isler appealed to this Court. By the law 
prior to the Code of Civil Procedure, no person but one 
claiming to be the landlord of the tenant in possession (the 
defendant | in the action of ejectment) had a right to be made 
defendant without the consent of the plaintiff. Wise v. 

Wheeler 6 Tre. 196. By C. C.P. § 61, the landlord may be 
joined as a defendant; “and any person claiming title or 
right of possession to real estate may be made party plain- 
tiff or defendant as the case may require.” 

It seems to us that this section applies only when the 
person applying to be made a party is connected in interest 
with one or the other of the original parties and not when 
he claims adversely to both. As, for example, if he claims 
to be a co-tenant with the plaintiff, or in privity with the 
defendant or a common possession with them. Section 65 
says: “The Court * * * * may determine any con- 
troversy before it when it can be done without prejudice to 
the rights of others, or by saving their rights; but when a 
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complete determination of the controversy cannot be had 
without the presence of other parties, the Court must cause 
them to be brought in. And when in an action for the re- 
covery of real or personal property, a person not a party to 
the action but having an interest in the subject thereof, 
makes application to the Court to be madea party it may — 
order him to be brought in by the proper amendment.” Lt. 
is clear that Isler does not come within the first paragraph 
of this section. It is not necessary to pass on his claim in 
order to a complete determination of the controversy be- 
tween the original parties. 

It is equally clear that he does come within the terms of 
the second paragraph, and in such case it 1s discretionary 
with the Court to order him to be made a party or not, ac- 
cording to the nature of his claim and the circumstances of 
the case. 

Isler may now sue the present defendants or any others 
who may be in possession when he brings his suit. 

The considerations therefore which must determine the 
discretion of the Judge in deciding whether he will leave 
Isler to his separate action or make him a party to the 
present action, seem to be whether justice would be further- 
ed and circuity of action prevented by making him a party; 
in other words would it be convenient in the legal sense. 

If he were made a party plaintiff and the plaintiffs recov- 
ered, the right to the possession would still be undetermined 
between him and the original plaintiff. Or else it would be 
necessary in the course of the trial to decide upon the re- 
spective rights of the co-plaintiffs, thus having a trial within 
a trialand making a multiplication of issues likely to con- 
fuse ajury. This we think would not be convenient. 

If he were made a defendant and the plaintiff should re- 
cover, his rights would be determined along with those of 
his co-defendants. 
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If, however, the defendants should have judgment, it 
would still remain to be determined whether he or the orig- 
inal defendants was entitled to the possession. 

We are unable to perceive therefore how any convenience 
would be attained by allowing Isler to become a party to the 
present action. [lis claims will not be prejudiced by its 
result whatever that may be, nor are they by its pendency. 
These views are substantially those held in Smitherman v. 
Saunders, 70 N. C. 270. 

The Judge did not err in excluding Isler. 


Per CURIAM. Judgment afiirmed. 


J. J. LANSDELL, Admr. de bouts non. vy. CLS. WINSTEAD. 


Administratcr -- Account and Settlement -- Practice. 


1. In an action against un administrator for an account and settlement 
where no final accc unt appears to have been hadvit is the mtendment of 
the law that no final judgment or decree was ever rendered in such ac- 


tion. 

2, An action brought by an administrator d. b. n. against a surety on the 
bond of a former administrator dob. nu. of the same estate for assets 
wasted by him, js properly brought in the name of the last admin- 
istrator. The next of sin cannot call for an account and settlement 

without having an administrator before the Court, 


{Taylor v. Brooks, 4D. & B. 139; Ntatev Johnson, 8 Ire. 897; State v. 
Britton, }1 Ir. lay State v. Mocre, Phid, 1605 and Conrad v Dalton, 3 


Dev. 251, cited and approved ) 


Crvin Action, brought by plaintiff against defendant as 
Surety upon the Bond ofone John G. Dillhay, Administra- 
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tor de bonis non of George T. Fulcher, tried at Fall Term, 
1876, of Purson Superior Court, before Kerr, J. 

The facts appear in the opinion. The defendant filed 
a demurrer to the plaintiffs complaint, whieh His Tonor 
sustained and gave judgment that the action be dismissed. 


Appeal by plaintiff. 


Mr. E. G. Hayicood, for plaint®, 
Messrs. Graham & Ruffin, for detendant. 


Bynum, J. The case is before us on two questions raised 
by the demurrer to the complaint. 

I. Is a sufficient cause of action set out in the complaint? 
George T. Fulcher died intestate in 1860, and Eliza Fulcher 
administered upon his estate. Javing partly administered, 
Eliza died in 1861, and John G. Dillihay became adminis- 
trator de bonis non of the estate of G. T. Fulcher and gave 
the usual bond with the defendant, Winstead, as surety 
thereon; and this is the bond now in suit. Dillihay col- 
lected a note of $1.0:0 belonging to the estate and having 
wasted the money he died insolvent and the present plain- 
tiff then became administrator de bonis non of the same es- 
tate, and brings this action upon the administration bond 
of his immediate predecessor, Dillihay. _ 

It further appears that in 1867, one Beaver and wile Lu- 
cinda Leaver, filed a petition in the County Court of Person, 
against Dillibay as administrator de bonis non of G. T. Fuleh- 
er, praying for an account and settlement. Ile answered 
admitting that he was the administrator of Eliza Fulcher 
and submitted to an account. ‘An account was found 
among the papers in the said cause, charging Dillihay with 
$100, for property sold belonging to the estate of Fulcher.” 
The complaint further alleges that this account and charge 
of $100 was not an account of the estate of G. T. Fulcher, 
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but of the estate of Eliza Fulcher, Dillihay being also the 
administrator of her estate, and as such, having sold some 
of her property, but never having sold any of the estate of 
G. T. Fulcher. In further explanation the complaint alleges 
that the sum of $1,010 for which this action is brought was 
money collected by Dillihay on a note payable to Eliza 
Fulcher as administratrix of G. T. Fulcher and a part of his 
estate and wasted by him. 

The foregoing are the facts admitted by the demurrer and 
from them no conclusion can be drawn that the account. 
found among the papers in the case, related to the estate of 
G T. Fuleher rather than to the estate of Eliza. But. 
whether it related to the one or the other it neither appears 
that it was a final account confirmed by the Court, nor that 
the amount has ever been paid. As demurrers are not fa- 
vored, the intendment of the law is that no final judgment. 
or decree was ever rendered in the action of Beaver and oth- 
ers for an account or that any such action is now pending. 
Nothing therefore appears which can operate as an estoppel 
to prevent the action. 

TI. It is next insisted that the action can be maintained 
only in the names of the next of kin and not in the name ox 
the administrator de bonis non. Wasting anestate is not ad- 
ministering it. An administration can be effected only by 
collecting the assets, paying the debts and making a final 
distribution of the surplus among the nextofkin. If an ad- 
ministrator dies before this is done,an administrator de bonis 
non must be appointed and so on ad infinitum, until a final 
‘settlement and distribution of the estate are made. The as- 
sets which were wasted by Dillihay were unadministered 
and can be administered after his death only through an ad- 
ministrator de bonis non in whose name only can they when 
recovered be subjected to the demands of creditors and the 
claims of the nextof kin. The rule is therefore inflexible 
that the next of kin cannot call for an account and distribu- 
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tion of an intestate’s estate without having an administrator 
before the Court. The action is in the name of the proper 
party. Taylor v. Brooks, 4 Dev. & Bat. 139; State v. John- 
ston, 8 Ire. 897; State v. Britton, 11 Ire. 110; State v. Moore, 
11 Ire. 160; Conrad v. Dalton, 3 Dev. 251. 

There is error. 


Per CURIAM. Judgment reversed. 


rr rn 


LEWIS D.GAY and wife and others v. MARY E. STANCELL and 


others. 
Practice -- Former Judgment. 


Where a fact has been decided in a Court of Record, neither of the par- 
ties shall be allowed to cailit in question and have it (ried over again, 
aslong as the judgement stands unreversed ; 7'herefore, in an action 
against the defendant to recover possession ofa tract of land which had 
been allotted to her as dower in an avtion theretofore had between her- 
self and the plaintiffs herein; Held, thatthe plaintiffs were estopped by 
the judgment in the former action, 


(Armfield v. Moore, Busb. 157, cited and approved. 


Crvit Action, tried at Spring Term, 1876, of NorTHAmp- 
TON Superior Court, before Watts, J. 

The subject matter of this controversy was a tract of land 
which belonged to Green Stancell who died in said County 
in the year 1862, leaving a last will and testament. No ex- 
ecutor being named therein, the plaintiff Lewis D. Gay and 
one Saniuel T. Stancell were appointed administrators with 
the will annexed. The testator directed his lands to be sold 
and the proceeds to be divided between his children then 

24 
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living and the issue of a deceased daughter, the latter to 
take the share of their mother. 

Under this power the administrators sold the land at pub- 
lic sale on 22nd December, 1862,and W.W. Peebles became 
the purchaser in the sum of $3,282 84, obtained a deed on 
17th January, 1863, and on the same day reconveyed the 
land to Samuel T’. Stancell. No money was paid by either 
of the parties in consideration of the purchase of the land 
and execution of the deeds as aforesaid but the transaction 
was had by virtue of a verbal agreement between Gay, 
Stancell and Peebles, that Peebles should bid off the land 
for Stancell. In their account.ofsales returned to Court the 
administrators stated that Samuel T. Stancell was the pur- 
chaser of said land. 

Subsequently judgments were recovered at the instance of 
creditors in the United States Circuit Court against said 
Samuel T. Stancell, upon which execution issued and said 
land was sold by the U.S. Marshal and Robert H. Stancell 
(one of the plaintiffs) became the purchaser, obtained.a deed 
from the Marshal and reconveyed to Samuel T. Stancell who 
remained in possession of said Jand from the date of the said 
administrators’ sale, December 22, 1862, until his death m 
the year 1872 He left no children or the issue of such. 
Robert H, Stancell was appointed administrator of said Sam- 
uel and is one of the parties plaintiff in his own right and 
as administrator aforesaid. 

The defendant, widow of said Samuel T. Stancell shortly 
after his death instituted proceedings against the plaintiffs, 
his heirs at law, for dower in said land, alleging seisin in fee 
in her said husband and also that said land had descended 
to the plaintiffs in this action as heirs at law of her intestate 
husband. 

In said proceeding for dower, two of the defendants (now 
plaintiffs in this action,) Samuel E. and Mattie D. Long 
were minors and represented by a guardian ad litem. 
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Upon this statement of facts His Honor a.dju lred that the 
plaintiffs were not estopped or concluded from asserting 
title to said land and gave judgment that they were entitled 
to recover. Appeal by the defendant. 


Mr. D. A. Barnes, tor plaintitts. 
Messrs. Smith § Strong, tor defendants. 


Bynum, J. The land in dispute belonged to one Green 
Stancell who died in 1862, leaving a Jast will and testament. 
wherein he directed the land to be sold and the proceeds to. 
be divided between his children and two grand children, 
who were to take the share of their deceased mother. One 
of the children (Samuel T. Stancell) and Lewis D. Gay be- 
came the administrators with the will annexed and under 
the power in the will, sold the land which by agreement 
was bid off by W. W. Peebles, who received a deed there- 
for and shortly afterwards conveyed the land to the admin- 
istrator, Samuel T. Stancell, no consideration passing be- 
tween them. The land was subsequently sold for the debts. 
of Sarauel and bid off by his brother Robert who reconvey- 
ed to him. But this latter sale is immaterial to the ques- 
tion presented, Samuel T. Stancell held possession of the 
land from his purchase in 1862 until his death in 1872. He 
left a widow but no children, and the plaintiffs are his heirs 
at law and also the heirs at law and devisees of Green Stan-. 
cell, the testator. 

The defendant, Mary, the widow of Samuel T. Stancell, 
instituted legal proceedings against the plaintiffs, the heirs 
at law of her intestate husband, for the recovery and as- 
signment to her of dower in the lands of which her husband 
died seized; and therein alleged seisin in fee in the intes- 
tate at his death in the land claimed in this action and that: 
the same at his death descended to his heirs at law, the 
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plaintiffs who were all made parties to the proceedings. 
Such action was had in these proceedings that the land in 
‘coutroversy was duly allotted and assigned to her as her 
‘dower, The plaintifts now bring this action against the 
widow to recover the land as the heirs at law of Green Stan- 
‘cell. She sets up the proceedings and judgment in the suit 
for dower, asan estoppel and bar to this action ; and whether 
the judgment is an estoppel, is the question. 
The maxim is Nemo bis vexari debet pro una et esdem causa 
and is the counterpart of the rule in the criminal law, that 
no one shall be twice brought in jeopardy of life or limb. 
Hence! wthe Judgement of a Court of com; etent jurisdiction 
“may ie relied ou as an estoppel in any subsequcnt ease 
founded upon the same cause of action; and it 1s immaterial 
whether the cause of action in which the judgment was 
given, wasthe same in the subsequent action or nct. The 
rule is that a point once determined between the parties, or 
those under wLom they claim, may be relied upon as an es- 
toppel in any cause of ection that may be thereafter tried. 
Bigelow on Estoppel, Introduction. It is essential, however, 
that the point should be the same in both cases. But when 
a fact has been decided in a Court of record, neither of the 
parties shall be allowed to eall it in question and have it 
tried over again as long as the judgment stands unreversed. 
When the defendant, Mary F. Stancell, filed ler petition 
for dower, it was necessary for her to allege that her hus- 
band died seized of the premises in fee simple and to bring 
the heirs at law into Court, as parties to the action. Upon 
the death of the husband, the lands descended to his heirs 
at law, and the very purpose of the law in requiring them 
to be made parties defendant, is that they may litigate their 
rights and have a judicial determination of the title. The 
right of dower depended upon the title. The defendants in 
the action fcr dower were called upon to contest the title 
of the intestate orto set up their own, if they had an ad- 
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verse one. The litigation resulted in a judgment for the 
widow. Whether the heira set up any claim of title under 
Green Stancell, does not appear; if they did, the judgment 
of the Court was adverse to the claim ; if they did not,.they 
had the opportunity which the law provides for their pro- 
tection and they failed to avail themselves of it; and. in 
either case the jadgment is against them as res adjudicata and 
is conclusive between the same parties in this action. The 
ease is not distinguishable from Armteld v. Moore, Busb.. 
157. There James Moore, Jane Moore and Elizabeth Carns, 
filed a petition for partition of four slaves which they alleged 
that they held as tenants in common. Such proceedings 
thereupon were had, that the slaves were divided among 
them. Jane Moore sold hers to Armfield, out of whose pos- 
session the negro was afterwards taken by James Moore. 
Armfield brought an action of replevin against James, who: 
defended upon the ground that Jane Moore was not in fact 
entitled to a third of the slaves as tenant in common at the 
time of the partition and in truth was entitled to no share 
at all, but that that third sold by her to Armfield belonged. 
to James Moore, as the administrator of her husband, Milton 
Moore. But the Court held that the judgment between the: 
parties in the partition coneluded their rights and estopped 
James Moore from setting up title not only in his own right 
but also en autre droit, as the administrator of Milton Moore, 
in which right, but for the judgment, he was clearly entitled 
to recover. As James Moore in the action of replevin was 
estopped in both rights, personally and as administrator, so 
here the plaintiffs, who were all defendants in the proceed- 
ings for dower, are estopped by the judgment there render- 
ed, not only as the heirs at law of Samuel T. Stancell, but 
also as the heirs at law of Green Stancell under whom they 
now claim. So where it appeared that the plaintiff had 
some years before erected buildings on his wife’s land, upon 
her death her heir at law recovered judgment for the land 
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and entered into possession under the judgment. The plain- 
tiff subsequently brought suit against the heir to recover 
the value of the buildings, But the action was not sustain- 
ed, upon the ground that it was the plaintiff’s duty in the 
former action to defend and protect all his rights. The 
judgment and possession were a bar to the suit. Doak v. 
Wiswell, 33 Maine, 855. Big. on Estop. $9, 103. The 
ground of the rule, that in a subsequent action you are not 
permitted to go behind the Judgment deciding the same 
point between the same parties, is that otherwise there 
would be no end of litigation. It may sometimes operate 
apparent hardships, but not more so than statutes of limita- 
tion and other rules of repose, the necessity and convenience 
of which all acknowledge. Duchess of Kingston’s ease, 2 
Smith L. C. 4385 (note). It would appear from the case 
stated, that the lands of Green Stancell so purchased by 
Samuel, had never been paid for by him, and that the 
plaintiffs had received no part thereof as directed by the 
will. Taking that to be so, two courses of action were left 
open to the plaintiffs. One treating the sale as void by a 
direct proceeding to vacate and set aside the judgment in 
the action for dower and asking for a sale and division pur- 
suant to the terms of the will. The other ratifying the sale 
by a proceeding to enforce the payment of the purchase 
money and as ancillary thereto, asserting a lien upon the 
Jand. Whether they can now put themselves in a situation 
to do either, does not sufficiently appear in this case. In no 
point of view can the plaintiff recover in this action which 
is brought to recover the land itself. If they claimed as 
heirs of Samuel T. Stancell, the widow would be entitled to 
the dower assigned to her. If they claim as the heirs of 
Green Stancell apart from the estoppel, they are not enti- 
tled to recover the land still.as by express provisions of the 
will they are entitled only to the proceeds of the sale of the 
land to be divided among them as therein directed. 
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There iserror. Judgment reversed and judgment here 
for the defendant. 


Per CURIAM. Judgment reversed. 


STATE ex rel. J. N. D. WILSON, Guardian, v. H. M. HOUSTON, 
Admr, and others. 


Parties -- Action by Guardian. 


Where an action is brought by a guardian upon the bond of a former 
guardian, to which bond the plaintiff guardian is surety, it is necessary 
that the wards of the plaintiff shall be made parties plaintiff and a pro- 
chein ami appointed to protect their interests. 


Crvin Actron, tried at Fall Term, 1876, of CaBarrus Su- 
perior Court, before Schenck, J. 

The action was brought on a Guardian Bond executed by 
the intestate of defendant, to which the plaintiff guardian 
was one of the sureties. 

Before this action was commenced the plaintiff guardian 
demanded of the defendant’s intestate a settlement of the es- 
tate of his wards, and asked that an account be taken, &c. 

The defendants demurred to the complaint and assigned 
as cause: 

1. That plaintiff has not legal capacity to sue in this, that 
he is the plaintiff in this action and one of the sureties of 
the bond sued on. 

2. That there is a defect of parties, in this, that the wards 
should be made parties plaintiff. 
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3. That the complaint doeg not state facts sufficient to 
constitute a cause of action, that a copy of the bond refer- 
red to is not appended thereto, and that no breach of said 
bond is assigned. 

His Honor overruled the demurrer and the defendants 
appealed. 


Mr. W. J. Montgomery, for plaintiff. 
Messrs. Wilson & Son, for defendants. 


ResvE, J. The plaintiff guardian is one of the obligors 
in the bond sued on, it being the bond of a former guardian 
of the plaintiff’s wards. So that while the plaintiff is inter- 
ested to effect a recovery for his wards, he :s interested to 
defeat a recovery against himself or which may enure 
against himself. 

This action could not be sustained at law; and even in 
equity where it might be sustained, it would be necessary 
to have the interests of the wards protected by a disinter- 
ested person_other than the plaintiff guardian. 

So much of the demurrer as raises this point is sustained. 
And the case is remanded, to the end that the wards may 
be made parties plaintiff and a prochein ami be appointed to 
protect theirfinterests. | 

There is error. Case will be remanded. Costs in this 
Court will be paid by plaintiff. 


Per CurRIAM. Judgment accordingly. 
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ELIZA BLANKENSHIP and others v JAMES HUNT. 
Parties--Action by Personal Representative. 


An action upon a note executed to a deceased person during his life-time 
for land sold by him, should be brought in the name of his personal. 
representative. 


Civin Action, tried at Spring Term, 1876, of RUTHERFORD 
Superior Court, before Schenck, J. 

The plaintiffs are the widow and heirs at law of one Wil- 
liam Blankenship, who previous to his death executed a deed 
for certain lands to the defendant in consideration of about 
$1,500, the greater part of which remains due and unpaid, as. 
appears by notes of defendant. The plaintiffs insisted that. 
said deed conveyed only a life estate, and by the terms 
thereof, the title remained in said Blankenship and his heirs 
until all the purchase money was paid and demanded that 
said deed be surrendered, the land be sold and the proceeds 
applied to the payment of the purchase money, &c. 

The defendant demurred to the complaint and assigned. 
as cause : 

1. That the action should have been brought by the per- 
sonal representative of the deceased. 

2. That said deed conveys to defendant, either an estate: 
in fee, or for the life of defendant, and that the same hag 
been paid for by him in money and notes and that he is in. 
possession of said land. 

His Honor held that defendant was entitled to judgment 
upon said demurrer, and adjudged that plaintiffs pay the 
costs. of the action. From which ruling the plaintifts ap- 
pealed. 


Mr. D. G. Fowle, for plaintiffs. 
Messrs. W. J. Montgomery and M. H. Justice, for defendant. 
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Bynum, J. It is unnecessary to decide what estate in the 
dand was passed to the defendant, by the deed of W. W, 
Blankenship. He certainly should be content with his 
title, if he claims to have the fee simple. The notes for the 
land were executed by the defendant to Blankenship, and 
‘upon his death, they devolved upon his personal represen- 
tative. | 

They can be collected by suit only in the name of the ad- 
ministrator. 

The plaintiffs who are the wife and children of the intes- 
tate, have no interest in the notes or their proceeds, legal 
or equitable, until the debts and liabilities of the estate are 
discharged and there shall remain a surplus for distribution. 
How that will be, there is no allegation or proof. Why the 
notes were not sued on by an administrator of the estate it 
is hard to conceive. The defendant is not entitled to a 
homestead as against the debt for the purchase of the land , 
on the contrary the land is liable to sale under execution for 
the debt, at least all the estate which the defendant acquired 
by the deed. Whether the estate is a fee simple or a life 
estate, we not decide. Whatever it is, it is a legal estate 
unaffected by any trust for the benefit of the plaintiffs un- 
der which they can enforce a sale by a decree of this Court, 
according to the prayer of the complaint. The demurrer 
must therefore be sustained upon both grounds. 

There 1s no error. 


Per Curiam. Judgment affirmed. 
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MARY A. PHGIBE v. EPHRAIM BLACK and others, 


Parties ~- Appearance -~ Trustee and Cestui que Trust. 


J. Noone can prosecute or defend an action except in personor by an 
attorney authorized by some writing. 


2. But a cestui gue trust in prosecuting an action for his equitable proper- 
ty is entitled to make his trustee a party and avail himself of the legal 
estate in such trustee. 


3. If such trustee voluntarily makes himself a party plaintiff to sustain 
some imterest of his own, no one can represent him without authority 
in writing and he must givea prosecution bond. Ifhowever he is made 
a party plaintiff by his cestu: gue trust, without his consent, no au- 
thority from him to prosecute is necessary and no prosecution bond 
can be required of him. 


4, A Court has no power to permit a cestut que trust to make his trustee a 
party plaintiff without his consent, except upon notice to him and an 
adjudication that he Is a trustee. 


Crviz Action, tried at Fall Term, 1876, of LixcoLn Su7 
perior Court, before Schenck, J. 

The plaintiff brought this action to recover a tract of land 
which had belonged to one Marcus Harvy. James J. Sam- 
ple the agent of said Harvy conveyed the same by deed to 
John B. Harvy, the grantor of the plaintiff. 

The decision made in this Court however is based upon an 
amendment made to the proceedings in the Court below and 
a motion to dismiss the suit as to Marcus Harvy—a non- 
resident of said County—under the facts and circumstances 
set out in the opinion delivered by Mr, Justice RopMan. 
His Honor ruled for the defendants and the plaintiff appeal- 
ed. 


Mr. J. F. Hoke, for plaintiff. 
Messrs. Montgomery & Cobb and Shipp ¢& Bailey, for defend- 
ant. 
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Ropman, J. This action is to recover land. The plain- 
tiff having given as surety to her prosecution bond one who 
was held insufficient was allowed upon affidavit of her pov- 
erty, &c. to continue her action without further surety and 
asa pauper. AtSpring Term, 1876, she made oath that the 
land in controversy had belonged to Marcus Harvy whose 
Attorney, one Sample, had undertaken to convey it to John 
B. Harvy (from whom she bought ) but from ignorance or 
mistake had made and signed the deed of conveyance in his 
own name instead of in that of his principal who neverthe- 
less received the money and thus was a trustee for her. She 
thereupon moved to amend her complaint by making Mar- 
cus Harvy a plaintiff to her use. This the Judge allowed 
and the amendment was made. Thedefendants then claim- 
ed that plaintiff’s counsel had no right to represent said 
Harvy without a power of attorney from him which it was 
admitted they did not have. The defendants also moved to 
dismiss the action of Harvy for want of a prosecution bond 
there being no proof of his poverty. 

The Judge was of opinion with the defendants on both 
motions and dismissed the action of Harvy, leaving it to 
stand in the name of Phoebe as plaintiff. As the principles 
which apply to both motions are substantially the same we 
may conveniently consider them together. | 

The general rule is not disputed. No one can prosecute 
or defend an action except in person or by an Attorney au- 
thorized by some writing 

A cestui que trust may however prosecute an action in the 
name of his trustee as plaintiff if it be necessary to do so. 
For example; under the law before the Code, the assignee 
(as distinct from the endorsee) of a bond or note was com- 
pelled to bring his action at law in the name of the payee. 
But if the trust was admitted by the payee or had been de- 
_ termined by a Court of Equity,no power of attorney from 
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such nominal plaintiff could be required; nor any prosecu- 
tion bond, that given by the e stu: que trust standing in its 
place. Under the present law every ecstud qu: t. ust in prose- 
cuting an action for his equitable property is entitled to 
make his trustee a party and to avail himself of the legal 
estate in such trustee. In general it would rot be material 
whether such trustee were a plaintiff or defendant. But if 
there be any case in which it is material that he should be 
a plaintiff (as perhaps there may be where there is an ex- 
press trust) the Court on proof of the trast can compel him 
to allow his name to be ured as such upon his receiving a 
bond of indemnity from costs from his cestui que t-ust. The 
distinction is this; 1f a trustee voluntarily makes himself a 
plaintiff to sustain some interest of his own no one can rep- 
resent him without authority in writing and he must give a 
prosecution bond. If one claiming to be a cestud que trust 
makes a supposed trustee a party without his consent which 
ean only be done by order of Court and after due notice to 
him and opportunity of defence to the motion, in such case 
no power of attorney to prosecute and no prosecution bond 
ean be required. The reascn 1s obvious, 

A Court may dismiss an action unless it appears that the 
Attorney has authority to bring it, or for want of a prosecu- 
tion bond. But no Court can compel a man spee/fically to give 
a power of Attorney or a prosecution bond. And where the 
trustee isa naked trustee, without interest, to dismiss his 
action for want of one or the other, is to refuse a remedy to 
the cestui que trust who is the only plaintiff in interest. 

To apply these principles to the present action. LHarvy 
if a trustee at all was a naked trustee, and the Judge had 
no power to allow the plaintiff ] hcebe to make him a plain- 
tiff either in her stead or with her, without his consent and 
without notice to him and an adjudication that he was a trus- 
tee which, however, supposing he had been duly served with 
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process and notice, might be made at any convenient stage 
of the case. 

Evidently his rights might be prejudiced by an adjudica-~ 
tion that he was a trustee in his absence. The plaintiff 
Phoebe, however, could attain all she desired by bringing in 
Harvy as a defendant, by service of process by publication 
or otherwise according to the circumstances. If on being so. 
brought in, he admitted the trust, or if it were adjudicated 
against him, his name could be inserted in the complaint as. 
plaintiff along with that of Pheebe, if from any reason that 
was thought necessary or convenient. In such case no power 
of attorney to prosecute the action could be required from him 
and no prosecution bond. The permission granted to Phebe 
to sue as a pauper would extend toa trustee for her, brought 
in without his consent although he was not a pauper. 

We think therefore the Judge was right in dismissing the 
action as to Harvy ; but the plaintiff may still bring him in 
by process and if he admits the trust, he may then be made 
a plaintiff if necessary ; or if he denies it, she may litigate 
that question with him, and then try the issue of title with 
the defendants. 

The judgment is affirmed and the case remanded to be 
proceeded in according to law. Let this opinion be certi- 


fied. 


PER CURIAM. | Judgment affirmed. 
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BURWELL & PARHAM v. EDWARD LAFFERTY. 
Attachment -- Order of Publication -- Service of Summons. 


In a proceeding by attachment, where the order for publication was for- 
four weeks instead of six, and no order was made to deposit a copy of 
the summons and complaint in the post-office directed to the defendant 
nor was such deposit made, the attachment should be vacated. 


(Spiers v. Halsted, 71 N. C. 209, cited and approved.) 


ATTACHMENT, granted December 27, 1875, at Chambers in. 
Franklinton, by Watts, J. 

The plaintiffs alleged that the defendant was indebted to- 
them in the sum of $381.43 and had removed from this State: 
to Canada to avoid the service of legal process. For irregu- 
larities in the proceedings in the Court below the substance: 
of which is stated in the opinion, the case was not decided. 
upon its merits, No further statement of the facts is deem-- 
ed necessary. 

Judgment for plaintiffs. Appeal by defendant. 


Mr. W. H. Young, tor plaintiffs. 
Messrs. Moore & Gatling and C. A. Cook, for defendant. 


Farrciotu, J. It would be tedious to mention all the de-. 
fects and irregularities of the proceedings on which the 
judgment was rendered in thiscase. There was no personal 
service of the summons nor any by publication as required 
by C. C. P. ch. 17, § 84 The order for publication was for: 
four weeks whereas the statute requires six weeks and al- 
though it appears from the affidavit that the residence of” 
the defendant was known, no order was made to deposit 
copy of the summons and complaint in the post office direct- 
ed to the defendant as required by said section nor was. 
such deposit in fact made. The case of Spiers v. Halsted, Th. 
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N. GC. 209, is decisive of this case. This Court has so re- 
peatedly defined the modes of proceeding in attachments 
that it is not necessary to repeat them here. 

The detendant’s motion is to vacate said judgment which 
His Honor refused. We think it should have been al- 
Jowed. | 

There is error. 


PER CURIAM. Judgment reversed. 


THOMAS P, HAYWCOD, Admr. v. LOEERT W. HARDIE. 
Attachment--Ccsts and Exrenses of--Incompetency of Witness. 


JY. Wherean attackment against A is Jevicd upon the goods of B, which 
being peris} able ave soid by the Sheriff, ard B interpleads in the ac- 
tion and recovers judement. J/e/d, that the costs and expenses of the 
attachment. sale, &c.. are not properly chargeable against the fund 
arising irom such sale. 

2, In such case, after tlhe Ceath of L. the Sheriff is not a competent wit- 
ness as to any con. municaticn made to him by 2. 


Civit Action, to recover Damages, tried at January Spe- 
ial Term, 1876, of CuMBERLAND Superior Court, before Bux- 
fon, J. ; 

This action was commenced on the 6th of June, 1870, by 
one Moses Haywood, the intestate of plaintiff’ The com- 
plaint alleged that the defendant, Sheriff of said County, had 
seized and sold certain goods of said intestate. The answer 
denied that intestate was the owncr of the goods, and justi- 
fied the seizuie by an attachment in the hands of said 
Sheriff, against one E. L. Phillips. The defendant alleged 
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that he was induced to believe that said goods belonged to. 
Phillips by the acts and declarations of Haywood and that 
being perishable property le sold the sane according to 
law, after obtaining a bond of indemnity from the plaintif® 
in the attachment. Under a reference to the Clerk of said 
Court, he reported the amount of sale to be $2,544.56, and 
no exception being taken thereto, the report was confirmed. 

It appeared from the record of the suit in which said at- 
tachment was granted, that W. Devrics & Co. were plain- 
tiffs and said Phillips, defendant. The plaintift’s mtestate, 
Moses Haywood, interpleaded in that suit, claiming the 
property as his own, and on appeal to this Court 1t was de- 
cided in favor of said Hlaywood, (64 N. C. 83.) who subse- 
quently received of the Sheriff $2,250 of the proceeds of 
the sale of the goods attached, leaving a balance of $194 66 
in the hands of the Sheriff. 

Out of the last mentioned sum, the Sherif paid a freight 
bill of $18.50, and the plaintiff in thisaction asked lor judg- 
ment for balance, $251.06 with interest. 

The defendant replied that this amount had been apphed. 
in paynient of expenses, costs, &c., and insisted that the: 
plaintiff had already been paid, as set forth above, and was 
not entitled to recover. 

Under the instructions of His Honor the jury rendered a. 
verdict for plaintiff’ Judgment for 281.06, interest, &e. 


Appeal by defendant. 


Messrs. Neill MeKuy, N. VW. Ray and J. W. Hinsdale, for 


plaintiff. 
Messrs. B. Fuller and Merrimon, Buller §& Ashe, tor de- 


fendant. 


Reape, J. Devries & Co. sued out an attachment against. 
Phillips, and the defendant as Sheriff levied the attachment. 


20 
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on goods which he supposed to be Phillips, but which were 
in fact the property of Moses Haywood, who was plaintiffs 
intestate. After the levy Moses [Jaywood interpleaded that 
the goods were his and was made a purty; and the interplea 
was found in his favor. In the meantime the defendant 
Sherif had sold the goods, the same being perishable. for 
the sum of $2,544.55; and inthe sume suit it was referred 
without objection, to ascertain the value of the goods; 
and the referee reported that the amount of the sale was the 
value, $2,544.56; and there being no exceptions to the report, 
Moses Haywood recovered that sum and the defendant Sher- 
WE paid Moses Llaywood $2,250 and refused to pay the bal- 
ance $294.56, because he says he expended $138 50 for ocean 
freight, which sum was allowed and reduced the balance to 
$281.06 and that this balance he hal expended in and about 
the sale. 

We are of the opinion that he was not entitled to retain 
for the expenses of the sale, because it was his own wrong- 
ful act to take Haywood’s goods and sell them. 

It would be monstrous if one man could take the proper- 
ty of another against his will and sell 1t and charge for 
doing it. Nor is the matter altered by the fact that the de- 
fendant was Sheriff; because he had the right to require an 
indemnity from the plaintiff Devries & Co. as in fact he did. 

In order to show the amount of the defendant’s liability 
the plaintiff introduces the recorJ of the suit between Dev- 
ries & Co. and Phillips and Haywood’s interpleader, contain- 
ing the defendant’s official levy and sale. ‘To this the de- 
fendant objected. We think it was competent for the pur- 
pose for which it was offered, 

The defendant offered to prove by his own oath that the 
plaintiff’s intestate induced him, by something that he said, 
to levy on the goods as the property of Phillips. 

We think this was properly refused him under our statute 
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which forbids a party to testify as to a transaction between 
himself and the intestate of the other party. 
There is no error. 


Perr Curiam, Judgment affirmed. 


MARY A. MOSBY vo M. C. HODGE. 
Mortgage Deed -- Power of Sale. 


Powers of sale in mortgage deeds are Jooked upon by the Courts with 
extreme jealousy and whenever there 1s a controversy between the par- 
ties as to the amount due or other complication, the Court will require 
the fo-eclosure to be made under judicial direction and after ail contro- 
verted matters have been adjusted and the balance due fixed. 


(Whitehead v STellen, ante 99; Kornegayy. Soivuer, cafe 93, cited and ap- 
proved ) 


Morron to dissolve an Injunction, heard at Chambers in 
RavLeIuh, on the 13th of October, 1876, before Watts, J. 

The action was commenced in the Superior Court of War- 
ren County, and the plaintiff obtained an order restraining 
the defendant from selling certain lands under a power con- 
tained in a mortgage deed. 

The facts stated by the Curer Justice in delivering the 
opinion of this Court are sufficient to an understanding of 
the points decided. 

His Honor in the Court below, upon the pleadings and af- 
fidavits of the parties, ordered that the Injunction be dis- 
solved and that the defendant be allowed to proceed aecord- 
ing to the terins of the mortgage. From which ruling the 


plaintiff appealed. 
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Messrs C. A. Cook and W. W. Jones, for plaintiff. 
Messrs. Badger g Devereux, for defendant. 


Pearson, C.J. In Whitehead v. Hellen and HKornegay v. 
Spicer, decided at this term, the practice of inserting in a. 
mortgage a power of sale by the mortgagee is fully discussed 
aud it is held that such powers are looked upon by the 
Courts with extreme jealousy, because the mortgagor is 
thereby put entirely in the power of the mortgagee. 

The exercise of the power is only allowed in plain cases 
when there 1s no complication and no controversy as to the 
amount due upon the mortgage debt and the power is given 
merely to avoid the expense of foreclosing the mortgage by 
action; but that when there is such complication and con- 
troversy, the Court will interfere and require the foreclosure 
to be made under the direction of the Court, after all the 
controverted matters have been adjusted and the balance 
due is fixed, so that the property may be brought to sale 
when purchasers will be assured of a title and not be deter- 
red by the idea that they are “buying a law suit.” That 
doctrine disposes of this motion to dissolve the injunction 
upon complaint and answer. 

Here the matter is much complicated and the balance due 
18 not ascertained but is the subject of serious controversy. 

The deed calls for 750 acres of land which the plaintift 
avers is the true quantity. The defendant avers it contains 
only about 400 acres. 

The plaintiff avers that the $675 ought to be applied to 
the mortgage debt. The defendant avers that it has been 
applied to pay the note of $175 mentioned in the pleadings 
and $26 for expenses incurred In attempting to make the 
sale on the 6th of May, 1876, leaving only a balance of 
$216.26 to be credited on the mortgage debt. | 

The plaintiff aveis that under the Act of 1866, she was. 
not bound to pay the note of $175 which was given as usu- 
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rious interest when the debt was originally contracted and 
that she was required to pay this note as a consideration for 
the forbearance given in May, 1876, which made the trans- 
action usurious and subjected the defendant to a forfeiture 
to her as the person suing for the same of $5,000 under the 
Act of 1874-’5, and she claims the excess after discharging 
the mortgage debt by way of counter claim. 

The defendant avers that the note of 8175 was not secured 
by the mortgage, ([ confess | am unable to see the force of 
that) and as it has been paid the Act of 1866 does not bear 
on it and that he is not chargeable with usury under the 
Act of 1874~-’5 for after that, the mortgage debt only bore 8 
per cent interest, and says nothing to the allegation that in 
order to get the forbearance the plaintiff was required to 
pay the note of $175 for which she was not bound, but char- 
ges fraudulent misrepresentation on the part of Little the 
surety and agent of plaintiff. 

All of these matters show that if the defendant is allowed 
to sell under his power set out in the mortgage the land 
cannot bring anything like a fair price and that under “the 
cloud” he will be the only bidder and will get an absolute 
title at a nominal price by reason of the right which is giv- 
en to him in the mortgage deed to bid for the land and ac- 
quire an absolute estate. 

We will remark that this is an unusual clause in the 
power of sale; had he been allowed to bid in and hold the 
land upon the same trust, it would have been well enough 
to prevent the land from being sold ata sacrifice ; but when 
to this is added, that by force of his bid, he is to become 
the absolute owner, it is apparent that he took advantage of 
a necessitous person and imposed oppressive terms. 

There is another ground upon which Is Honor ought to 
have continued the injunction until the hearing. Under 
the old equity practice, “a common injunction” was dissoly- 
ed when the answer was responsive and denied the equity 
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of the bill; but “a special injunction ” was continued until 
the hearing, whenever the answer set out facts, showing that 
the plaintiff had probable ground to support an equity soas 
to Jeave the matter in doubt, treating the bill and the an- 
swer as affidavits. 

This is “a special injunction.” If the defendant is per- 
mitted to sell the land under his power, the plaintiff will be 
turned out of house and home, and the defendant will still 
hold the balance of his debt over her. In the language of 
the complaint, “it will result in irreparable damage, if not 
her entire ruin.” Whereas, so faras concerns the defendant, 
it will only result in a short delay of the collection of his 
“monies,” as Shylock says, for which he has the additional 
security of $500 injunction bond. 

We put out of view the consideration that by not allow- 
the defendant to sell, he will be disappointed in his calcula- 
tion of being able to buy the land for less than its value, for 
that would be an unconscientious gain and we are not at 
liberty to impute such a motive to him. 

There is error in the order dissolving the injunction. 
There will be an order continuing the injunction until final 
hearing ; and the Court below wall direct a reference to the 
Clerk, to report the amount due on the mortgage debt ; and 
upon the coming in of his report, the questions of usury un- 
der the Act of 1866 and under the Act of 1874-5, can be 
presented on exceptions. There will also be an order that 
the Clerk cause the land to be surveyed, so as to fix the 
number of acres, and upon the confirmation of those reports, 
there will be a final decree fora sale by the Clerk of that 
Court. 

Error. 


Per Curiam. Judgment accordingly. 
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WILLIAM BROWN and others v. WILLIAM COBLE and others. 


Practice -- Sale Under Decree of Court-- Description of Land -- 
Joinder of Action. 


1, It does not require an order of Court to authorize the bona fide receipt 
of money by a Clerk and Master upon a bond before its maturity, giv- 
en for the purchase of land at a sale under decree of Court which has 
been duly confirmed. 


2, After the payment of the purchase money for land sold under decree 
of Court an order of Court is not necessary to enable the Master to 
make a valid deed tothe purchaser. in such case, however. the Mas- 
terand purchaser take upon themselves the risx of determining that. 
the case is one in which sach an order would be fit and proper. 


an 
tel 


. “That John Brown, the ancestor of the petitioners died seized and 
possessed of a tract of ]and in said County of Guilford, on the waters of 
‘Stinking Quarter ’ adjoining the Jands of -——————,”’ is not so de- 
fective a description that it may not be possible to identify with cer- 
tainty the land meant. 


4. A claim for the recovery of real estate which has been sold under de- 
cree of a Court of Equity can not be joined in the same ac-ion with @ 
claim against the Clerk and Master for the purchase money. 


(Broughton v. Haywood, Phil. 339; Dockeryv. Frensi, 73 N. C. 420, 
cited, distinguished and approved.) 


Civin Action, tried at Spring Term, 1876, of GUILFORD 
Superior Court, before Kerr, J. 

This suit was instituted to recover a tract of land. which 
had been sold by the late Clerk and Master, under a Decree 
of the late Court of Equity for said County, made at Fall 
Term, 1862, in a proceeding for partition, on a eredit of 
twelve months, when one W. E. Goley became the purchas- 
er at $1,575 and gave bond and security for the payment 
thereof. The money—Confederate currency—was paid be- 
fore it was due and thereupon the Master executed a deed to 
the purchaser. | 
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After Goley’s death, the said land was sold by order 
of the County Court for assets, when Ferebee Goley his wid- 
ow became the purchaser, obtained a deed and conveyed to 
the defendant William Coble. 

It did not appear that there was any order of the Court of 
Equity to collect and distribute the proceeds of sale, or to 
execute a deed for the land. 

The original petition for the sale of said land for partition 
and the papers in the case in said Court of Equity were 
transferred by the petitioners therein, who are the present 
plaintiffs, to the Superior Court, on January 3, 1872, and at 
December Term, 1878, of said Court, they moved for judg- 
ment against the sureties on the bond of the purchaser 
(Goley.) 

The docket of said Court did not show that any disposi- 
tion of the case had been made under said motion. 

The plaintiffs demanded that the deed from the Clerk 
and Master to Goley be cancelled and that they be let into 
possession of the land; or if upon consideration of the whole 
case the Court should be of opinion that they were not so 
entitled. then in that event they demanded judgment against 
the administrator of the late Clerk and Master for the value 
of the money received by his intestate. 

The defendants insisted that under the proceedings had 
they were entitled to the said possession, 

Upon the issues submitted and under the instructions of 
His Honor, the jury rendered a verdict for defendants. 
Judgment. Appeal by plaintiffs. 


Messrs. Scott & Caldwell, for plaintiffs. 
Messrs, Dillard & Gilmer, for defendants. 


Ropman, J. It is argued for the plaintiffs that Goley who 
purchased at the sale by the Master on 13th December, 
1862, acquired no title, because the Court of Equity never 
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ordered the purchase money to be collected and never or- 
dered a deed to be made to the purchaser. 

1. When a Court orders a sale on a certain credit, as of 
twelve months in this case, and a sale is so made and the 
bond of the purchaser is taken payable at the end of the 
eredit given, and the sale is confirmed, the Master 1s au- 
thorized by a necessary implication to receive the money 
when it falls due; for it is the right of every debtor to pay 
at that time. It is not his right to pay before. The credi- 
tor, however, may waive his right and consent to receive 
payment before maturity. A Clerk and Master may do this 
without an order of the Court; or at least if he does it, he 
and the sureties to his bond become lable for the sum re- 
ceived. This was decided in Broughton v. Haywood, Phil. 
380. 

In this case as the full amount of the note was paid with- 
out discount the prepayment did not damage the plaintitts. 

No question has been made as to the effect of the pay- 
ment having been made in Confederate currency and there- 
fore no observations are necessary on it. 

There is no allegation that the payment was fraudulently 
made as in Dockery v. French, 73 N. C. 420. 

2. An order that the Master make a deed to the purcha- 
ser is not necessary after the payment of the purchise moncy and 
a deed made without such order passes the title. The with- 
holding of the title can have no other object after the sale has 
been confirmed, than to secure the purchase money and when 
that 1s paid, the parchaser, in the absence of special cireum- 
stances, has an absolute right to a conveyance of the legal 
estate. Such an order is both usual and proper. But ordi- 
narily when the money has been paid and there is no spe- 
cial reason making it unfit, it is an order of course. Its ad- 
vantage is that it is an adjudication of the Court that it-is in 
all respects a fit case for such an order, binding the parties 
to the action and protecting the Master and the purchaser. 
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Without such an order the Master and the purchaser take 
on themselves the risk of determining that the case is one 
in which such an order would be fit and proper. 

If the case be really such, then the order being of course 
will be presumed to have been made and its actual entry of 
record is unnecessary. 

In the present case no fact is stated and no reason is as- 
signed why the order would not have been of course, at any 
time since the payment of the money, and why it should not 
be so now. 

3. The plaintitts further contend that the deed to Goley 
did not convey any title to him, because the description of 
the Jand in the petition for partition was too indefinite. 
That part of the petition which describes the land is as fol- 
lows; “That said John Brown (the ancestor of the petition- 
ers) died seized and possessed of a tract of land in said 
County of Guilford, on the waters of ‘Stinking Quarter,’ ad- 
joining the lands of ”’ The order of sale only 
describes it as “the said land.” The description in the deed 
from the Master is by metes and bounds, and the deed re- 
cites that the sale was made on the premises. The descrip- 
tion in the petition is not so defective that it may not be 
possible to identify with certainty the land meant. It is in 
a certain County, ona certain stream and is that piece of land 
of which John Brown died seized and possessed. Appropriate 
evidence either of written title in John Brown or of actual 
possession by him would be competent to ascertain the land. 
If indeed by mistake or otherwise the deed from the Mas- 
ter covered land of the plaintiffs, not described in the peti- 
tion or order of sale, no doubt they would have a remedy. 

But the case states that the Jand sued for is that which 
was sold under the proceedings for partition. | 

4, Without considering that one or two of the plaintifis 
are alleged to have compromised and released their rights, 
we are of the opinion upon the reasons above, that the plain- 
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tiffs are not entitled to recover the land from the defendant 
Coble now in possession. 

8. The plaintiffs in their complaint demand that if they 
shall be adjudged not entitled to the land, they may have- 
judgment against the administrator of the deceased Clerk 
and Master for the purchase money. 

We cannot consider in this action what their rights in 
this respect may be, because we think it clear that a claim 
to the land cannot be joined with a claim against the Mas- 
ter for the purchase money. 

Tn the first demand, the representative of the Master has 
no interest, and in the second the other defendants have 
none. 

Judgment affirmed and action dismissed without prejudice 
to any rights of the plaintiffs or of any of them against the rep- 
resentative of the deceased Clerk and Master, or against the 
sureties to his official bond. 


PER CURIAM. Judgment affirmed. 


T, A. ALLEN v. NATHAN McMINN and others. 


Practice -~ Report of Referee. 


Where in an action against three defendants for goods alleged to have 
been sold and delivered to two of them at the request of the third, which 
action is tried before a referee who does not find any fact fixing a liabil- 
ity on the third defendent, but reports that plaintiff should have judg- 
ment against the defendant; Held, that the plaintiff is not entitled to 
judgment against the third defendant. | 


Crviz Action, tried at Fall Term, 1876, of HENDERSON 
Superior Court, before Henry, J. 
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The plaintiff demanded the payment of $446.88 and in- 
‘terest, alleged to be due by defendants for merchandise sold 
:and delivered at the request of defendant Nathan McMinn 
to the other defendants who assumed the payment of said 
sum. 

An answer was filed denying the amount of the debt and 
an order made to refer the case to M. M. Patton to state an 
account. In pursuance of said order the referee reports the 
amount due plaintuf to be $258.40, and defendant Nathan 
McMinn excepts to the report on the ground; Ist. That it 
did not appear that the defendants were jointly indebted ; 
2. That the report did not show that this defendant was in 
vany way indebted to plaintiff; 3d. Nor to whom the goods 
were sold or delivered; 4th. For uncertainty in that the 
referee does not state which one of the defendants should be 
held liable, but says the plaintiff should have judgment 
against the defendant. 

The defendant Nathan also filed an affidavit stating that 
he had no notice of the time or place for taking said account, 
and was not present when the same was done. A similar 
affidavit was made by defendant J. J. McMinn. 

At the hearing of the case His Honor overruled the ex- 
‘ceptions, confirmed the report of the referee and gave judg- 
ment in favor of plaintiff against defendants Nathan and 
G. W. MeMinn for the amount ascertained to be due. Ap- 
peal by defendants, 


Mr. T. D. Johnston, for the plaintiff. 
Myr. J. H. Merrimon, for the defendants. 


FarrciotTu, J. This is an action against three defendants 
for the value of goods sold and delivered to two of the de- 
fendants and their families. An account was stated under 
a reference and a report made, to which the other defendant 
‘filed exceptions, which were overruled and judgment ren- 
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dered for plaintiff against all the defendants, from which. 
ruling the third defendant appealed to this Court. The: 
record shows only a meagre account of the transactions be- 
tween the parties. No fact is found by the referee fixing 
any hability for the debt on the appellant, nor do we dis- 
cover any sufficient evidence to authorize a judgment against 
the defendant Nathan McMinn. As to him there is error. 

Let this be certified, &c. 

Error. 


PER CURIAM. Judgment reversed. 


STEPHEN JOWNSON y. THEOPHILUS WOODY. 
Practice -- Verdict of Jury on Issue of Forgery. 


Where a jury upon an issue of forgery find a verdict in favor of the de-- 
fendant, the circumstances upon which the plaintiff relied in that issue: 
cannot have the force to estoy the defendant from claiming under the: 
instrument. 

(Holmes vy. Crowell, 73 N C. 613; Heumv. Cogdell, 74 N.C. 139, cited,, 
distinguished and approved.) 


Civin Action, to recover an interest in Land, tried at Fall: 
Term, 1876, of ALEXANDER Superior Court, before Buxton, J. 

The case was removed from Wilkes County, and the facts. 
necessary to an understanding of the opinion are sufficiently. 
stated by Mr. Justice Reape. 

Upon the issues submitted and under the instructions of 
the Court below, the jury rendered a verdict for the defend 
ant. Judgment. Appeal by the plaintiff 
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Messrs. M. L. McCorkle and Scott & Caldwill, for plaintiff 
Messrs. R. Fo Arinfidd and G. N. Folk, for defendant. 


Reaps, J. It is admitted that the land in dispute was at 
one time the property of William Woody; and the plaintiff 
insists that said William Woody was seized and possessed 
of the land at the time of his death ; and that the same de- 
cended to his children and heirs at law; and that he the 
plaintiff bought six ninths of the undivided shares of the heirs; 
and that he now owns the samme and he claims to be let into 
possession with the defendant, who is one of the heirs at 
Jaw, as tenant in common. 

The detendant who is one of the children and heirs ai law 
of the deceased William Woody, claims under an alleged 
purchase from his father, and shows a deed for the whole 
land. To this the plaintiff replied that the said deed was 
a forgery 

There was an issue submitted to the jury, ‘ whether that 
deed was a forgery?” And the jury found that it was not. 

Upon the trial of that issue the piaintiff proved and relied 
upon-a number of circumstances to show that the deed was 
a forgery, such as, that the grantor remained in possession 
all his life, that the defendant paid him rent for a portion 
of it, that he teok a deed frem lim for fiity acres of it, that 
the defendant took out a grant from the State 
for it, that he did not pay taxes for it, that he took 
the insolvent debtor’s oath, that he only claimed one 
ninth of it atter his father’s death, that he purchased the 
share of one of the other heirs; which circumstances togeth- 
er with others, it would seem, must have made a pretty 
formidable array against the defendant upon the questioa of 
forgery. But still the jury found that the deed was not a 
forgery. And it would seem that this should have put an 
end to the plaintiff's case. And so His Hoxsor below held. 
But the plaintiffs learned and ingenious counsel now insist 
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that although these circumstances had not the force to in- 
duce the jury to find the deed a forgery, yet they should 
have the force to estop the defendant from claiming title un- 
der it. And for this he cites Holines v. Cromell, 73 N.C. 
(6138; Exum v. Cogdell, 74 N. C.139, and Bigelow on Estop- 
pel, 438. But before that doctrine can avail the plaintiff, it 
must appear at least that the defendant coneealed his title 
when he knew that it was calculated to deceive the plaintiff 
and induce him to buy ; and that he was thereby.deceived 
and induced to buy. But here there was no issue involving 
the question, an l no evidence tending to prove it. 
There is no error. 


PER CURIAM. Jud ement affirmed. 


RHODA McDANTEL v. CHARLES WATKINS 


Praetice -- Vacation of Judgment. 


Where julgment was rendere!l azainst the deendant im a Justice’s 
Court from which he ‘appealed to the Superior Court, where judgment 
Was azain rendered against him, he making no defence to the action, and 
more than one year after the docketing of the judgement,the Judge of the 
Superior Court set the same aside and ordered the case to be re-opened 
on the ground that defendant had had no notice of the jucgment; Held, 
to be error. 


(Hudgins v, White, 65 N. C. 303, cited and approvec.) 


Motion to set aside a Judgment, heard on the 26th of 
September, 1876, at Chambersjin Asheville, betore Henry, J 
The plaintuf recoveredjjadgment against the defendant 
and others in a Justice’s Court on the 11th of July, 1874, for 
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$137.60, and on the 22nd of said month the defendant gave 
written notice ef appeal. The case was docketed in the 
Superior Court of Buncombe and was continued from term 
to term until Spring Term, 1875, when judgment was ren- 
dered against defendant, he making no defence. 

The defendant had no notice of the existence of said judg- 
ment except such as appeared upon the records of the Court. 

This motion was made by defendant more than a year 
after the rendition and docketing of said judgment. 

His Honor allowed the motion and ordered the case to be 
re-opened and set for trial at the next term of the Court. 
From which ruling the plaintiff appealed. 


Mr. J. H. Merrimon, for plaintiff. 
No counsel for defendant. 


Pearson, C. J. This Court will not overrule the order of 
a Judge of the Superior Court, setting aside a judgment 
under ©. C. P. § 183, except for error of law apparent from 
the proceeding. Hudgins v. White, 65 N. C. 393. 

We think His Ilonor erred in respect to “what amounts 
to notice of a judgment,” which is a matter of law. Sup- 
pose judgment by default be taken at the appearance term, 
in an action commenced in the Superior Court, the defend- 
ant has notice of this judgment at the term to which the 
summons is returnable and cannot be heard to say, when he 
asks for relief under section 133, that he did not have notice 
of the judgment. Of course he had notice; for the sum- 
mons in so many words tells him to take notice that a judg- 
ment will be entered unless he answers, &e. He 1s not at 
liberty to treat the summons with perfect indifference, make 
no inquiry whatever as to whether a judgment had been 
entered, and two years thereafter to say he had no notice 
that the judgment was entered. Our case is still stronger ; 
judgment was entered before a Justice of the Peace against 
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Aefendant and two others tora debt due by promissory note. 
This defendant, Watkins, one of the defendants, within the 
fiffeen days allowed by law in case of J udgment by default, 
‘gives @ written notice of his appeal. ere the matter ends 
s@ far as he takes any action; he does not prosecute lis ap- 
meal by paying the Justice the fee for making return, nor 
‘does he look after the ease any further, but folds bis arms 
and leaves the plaintiff to pay the fees of the Justice, and 
have the appeal docketed and take her judgment, a practice 
of familiar use in this Court, when an appellant does not 
follow up his appeal. Three years after the Justice had en- 
tered judgment from wlich the defendant gave written 
notice of appeal, and two years after the judgment was en- 
tered in the Superior Court, the detendant says he had no 
notice of judgment. What further notice was called for? 
He knew that the Justice had given judgment against him, 
and he knew that as a matter of course that unless he pros- 
ecuted his appeal, judgment would be entered against him 
in the Superior Court. 

Atter more than three executions had been issued from 
term to term, he applies to the Judge to set aside the judg- 
ment, on the ground that he “did not consent to the judg- 
ment or have any knowledge thereof until just before the 
dast term.” In other words, that he was fool enough to 
think that after the judgment by the Justice, and the ap- 
weal, the proceeding stopped and he need make no further 
inquiry about it. ‘ Leges egilantibus non dormeentibus facta 
sunt 

This defendant slept too long upon his rights. 

Error. 


PER CURIAM. Judgment reversed. 


26 
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J.R,. HOPPER v. W.J. T. MILLER and others. 


Practice -—- Claim and Delivery -- Action by Bailee. 


One in the rightful possession of property as bailee can maintain an actiors 
of claim and delivery against a wrong-doer depriving him of posses 
sion; Therefore, where the plaintiff was in possession of a mule under: 
an agreement with the owner either to pay him $30 at the end of the: 
vear as the hire of the mule, or $110 and acquire an absolute ownership. 
thereof; Held, that the plaintiff was entitled to recover in an actiom 
against the defendants for converting the mule. 

(Barwick v. Barwick, 11 Ire. 80; Jarman v. Ward, 67 N, C. 82, cited, 
distinguished and approved.) 


Civin Action, tried at Fall Term, 1876, of CLEAVELANT 
Superior Court, before Schenck, J. 


The action was brought to recover possession of a mule or: 
the price thereof. The plaintiff testified in his own behalf 
that he lived in South Carolina and in August, 1875, loaned: 
his father the mule to drive to Shelby in said County ; that: 
the mule was worth $110 and that he had demanded posses-- 
sion of the same before the commencement of this action. 

Te further testified on cross-examination, that he got the 
mule of one Brown who was his landlord in the Spring of 
1875, and in the ensuing Fall was to pay Brown $30 for the: 
hire of the mule, or $110 and keep the mule. The amount: 
paid by plaintiff under this contract was $30. 

Brown corroborated the statement of plaintiff, and fur-. 
ther testified, that the plaintiff was not to have any right: 
or title to the mule until he paid for it, 1f paid for within 
year; that after the mule was taken by defendants, he went. 
to Shelby, claimed the property, demanded possession and 
made an ineffectual effort to compromise the matter; that: 
upon his return to his home in South Carolina, he took 
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plaintiff’s note for $110 less $30 (paid as aforesaid: and also 
took a mortgage on the mule to secure the prymeut of the 
note. 

The defendants admitted the taking, deinwnd and re- 
fusal. 7 
Upon the issue submitted and under the instructions of 
the Court the jury found “that the plaintiff did not own the 
mule in controversy in August, 1875.” 

Judgement for defendants. Appeal by plaintuff. 


Messrs. R. McBrayer, J. FL Hoke and Smith & Strong, for 
plaintiff, cited Story on Bailments 93, 94; 2 Kent Com. 
585; Nicholls v. Bastard, 2 C. M. & R. 659, and Pomeroy on 
Remedies, &e. 662. 

Messrs. W. J. Montgomery and Shipp & Baily, for defend- 
ants, eited Creach v. McRae, 5 Jones 122; Houston v. Bibb, 
Ibid, 83; Barwick v. Burwick, 11 Ive. 80; Foreue v. Eubank 
10 Ire, 424; Sheoarld vi Edwards, 2 ITuy. 185; 6.0. PL 8 § 


53,177. 


Pearson, C.J. On the argument, the counsel of defendants 
relied upon Barwick v. Barwick, 11 Ire. 80, to sustain the ru- 
ling in the Court below. 

That case has no bearing upon ourcase. There the plain- 
tiff was wrongfully in possession, and the defendant wrongful- 
ly converted it the owner being known; and it is held that 
the plaintiff could not recover the valu? of the property, for 
if the defendant satisfied the judgment, that would not give 
him a good title, and he would still be exposed to the ac- 
tion of the owner and be forced to pay for the property a 
second time. The case is distinguished from Armory v. De- 
lamiriz, | Smith’s L. C. 151, on the ground that in that case 
the owner was unknown, and so the defendant was not ex- 
posed to a double ability. 
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Tn our ease the plainti® had a rightful possessron ot the 
mule, as a bailee for lire for the term of one year with the 
right to acquire the absolute ownership by the payment of 
$110 as the price of the inule, otherwise to pay 350 for the 
year’s lire. , 

The question is, can the plaintiff maintain an action to re- 
eover the mule or the value thereof against a wrongdoer * 

A bailee for one year or for any definite time has a spe- 
eial ownership. The general ownership being in the batlor, 
it follows, if the property be lost by death or by larceny or 
otherwise, the loss for the term of the bailment falls upon 
the bailee, and jor the ultimate cstate it falls upon the 
bailor, 

It is settled that in an Jndietment for larceny, the thing 
may be charged as the property of the bailee and the bailee 
may have replevin or detinne, so as to have the thing for 
the bailor at the end of the baihnent. It 1s also well settled 
that the bailee may in an action of trover recover the value 
of the property, and will hold the money for the bailor, in 
place of the thing for which the bailment makes him re- 
sponsible, and that the batlor cannot have an action against 
one of whom the Iuiee has recovered judgment, and trom 
whom he has received the value of the thing; for the pay- 
ment ot the price is a judicial sale and vests the title in the 
defendant. See the authorities cited in the brief of the 
counsel of plaimtitf. 

Under C. CP. § 176, the action of “claim and delivery” 
is a substitute for the action of replevin if bond be given 
by the plaintiff, if not it is a substitute for the action of de- 
tinue or trover. Jarman ve. Ward, O67 N. C. 82. Either of 
these actions may, as we have seen, be maintained by a bai- 
Jee for one vear or for any definite time, The tact that in 
our case the plaintiff was a bailee for one year, but had a 
farther mght on the payment of 5110 to hold the mule as 
absolute owner, makes his case the stronger. And the fact 
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that after the commencement of the action he gave his note 
to the bailor for the S110 and secured its payment by mort- 
gage, makes it still stronger, for it explains the testimony of 
Brown, i. e. that plaintiff was to have no “title, right or in- 
terest in the mule until it was paid for; and shows it to 
mean merely that Brown retained the title as a security for 
the price, but the special ownership was in the plaintiff as 
bailee for one year, to be enlarged into an absolute estate on 
payment of 5110. 

There 1s error. 


Per CURIAM. Venire de novo. 


Be es ES an a a eee 


Ss. M. NOBLE, Admr, ve. FLD. KOONCE and others. 
Practice -- Taxation of Costs. 


In a proceeding to make real estate assets, where the defendants set up 
title to the Jand in controversy which issue is foun] azainst them ; /fedd.. 
that the costs of the proceeding (except those of filing the peticion) are: 
properly taxable against the defendants, 


Moriox to retax Costs, heard at Fall Term, 1875, of Ons- 
Low Superior Court, before J-Hoy, J. 

In a Special Proceeding before the Clerk of said Court to 
make the lands of the plaintiffs intestate, John Mills, assets 
for the payments of his debts, the defendants set up title to. 
said land and were made parties. On the trial of the ques- 
tion of title the jury found that the deed under which de- 
fendants claimed was fraudulent. Thereupon at Spring: 
Term, 1876, there was judgment for the plaintiff and also a 
deeree for the sale of the land for assets. The costs for fil- 
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ing the petition to sell the land were taxed against the 
plaintiff, and the costs of the proceeding from the time that 
defendants resisted the petition to the termination of the suit 
were taxed against the defendants. His Honor refused to 
disturb the judgment heretofore rendered and over-ruled 
the motion to retax the costs. Appeal by defendants. 


Messrs. Mevrinion, Fuller & Ashe and ff. &. Kornegay, for 
plaintiff. 

Messrs. A. G. Hubbard and Batlle & Mordecai, for defend- 
ants. 


Farrctorn, J. It is a rule that the party’s costs in an ac- 
tion is taxed with the costs unless otherwise ordered by the 
Court. The costs in special proceedings shall be as herein 
allowed in civil actions, unless when otherwise specially 
provided. C. C. P. ch. 17, § 294. Costs shall be allowed 
of course to the plaintiff in an action for the recovery of 
real property, or when a claim of title to real property arises 
on the pleadings, or is certified by the Court to come in 
question at thetrial, C. C. P. ch. 17, § 276, 1.) 

These provisions applied to the present case show that 
the defendants are Hable for the costs of which they 
complain, and we think Ils Tfonor properly taxed them 
with that portion of the cost which would not have been 
incurred but for their attempt to set up title in themselves 
oy a fraudulent deed to the premises in controversy. 

The attempt by the defendants to show title was an ex- 
periment, and even if made bona fide, in the event of failure 
they would be Hable for the whole costs of the effort with- 
out any regard to the value of property acquired by them 
by inheritance, devise, bequest or distribution from their 
decedent, as that rule applies against the debts of the de- 
cedent and not against their own liabilities. 
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There isno allegation before us that the Clerk failed to ap- 
portion the costs according to the order of the Court, 
Noerror. Let this be certified. 


PER CURIAM. Judgment affirmed. 


-IAMES G. McCORKLE and others ve WALTER BREM, Exr. and 
others, 


Practice -- Injunction. 


Where the granting of an injunction can work harm to neither party and 
a refusal to grant it will probably subject one of the parties to further 
litigation, cost and trouble, the injunction should be granted until the 
hearing: Therefore, when it is alleged m the complaint that the defend- 
ants’ testator occupied a fiduciary relation to the plaintiffs and invested 
their money in certain real estate (which allegation the answer denies) 
and no settlement of accounts has been had between the plaintiffs and 
such fiduciary; J/el?, that the defendants should be restramed until 
the hearing from selling such real estate for assets. 


Motrox to continue an Injunction, heard on the 28th of 
December, 1876, at Chambers, before Schench, J. 

The plaintiffs are the heirs at law of one John Larty. 
Thomas II. Brem the deceased ancestor of the defendants 
was administrator of said Ilarty and as such came into pos- 
‘session of a certain amount of money, a part of which was 
invested in the purchase of a lot in the City of Charlotte for 
the use and benefit of plaintitts. 

It was alleged that the deed for said lot was made to said 
Brem personally and did not recite the trust according toan 
agreement between the parties, and thereupon the plaintifis 
-demanded judgment that the defendants execute a deed con- 
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veying the legal estate to plaintiffs and that the executors 
of said Brem be enjoined from selling said lot (under an 
order previously granted) for assets to pay debts of their 
testator. 

Tfis Honor granted a restraining order in accordance with 
the demand of plaintitts, and the defendants then filed an 
answer stating among other things that said Brem had 
filed his account as administrator of said Harty in the Pro- 
bate Court of Mecklenburg County, exhibiting a balance 
due said administrator in the settlement of the estate of his. 
intestate. : 

Upon the hearing of the cause on complaint and answer 
the Court overruled the motion to continue the restraining 
order heretofore granted. From which judgment the plain- 
titts appealed. 


Mr. C. Dowd, for plaintitts. 
Messrs, Wilson ¢& Son, for defendants. 


I’atrnctotu, J. Asa general rule an injunction will be re- 
fused when the answer fully and distinctly denies all the 
grounds on which the equity of the complaint 1s founded. 
This rule however is not inflexible, and the Court in the 
exercise of a sound discretion will view all the facts and 
circumstances surrounding each case and be governed ac- 
cordingly. When it can do neither party any harm to grant 
the injunction, except merely delay to the hearing, and when 
a refusal to grant it would probably subject one of the par- 
ties to further litigation, cost and trouble, the Court will in- 
terfere by orders until the way is made plaincr. 

In the present case it appears from both complaint and 
answer that’ Thomas IH. Brem did occupy a fiduciary rela- 
tion to the plaintiffs as administrator of their ancestor, and 
that a large amount of assets came to his hands and that no 
settlement of the same has been yet had with the plaintiffs, 
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and that no account of said administration has been given 
except Brem’s own ex parte statement filed with the Probate 
Court. 

The plaintiffs have a right to a full investigation of these 
accounts, and they allege that said Brem after paying debts 
had a certain sum still in hand, and that he agreed with 
them to invest the sum, ora part of it, in a certain described 
lot in the City of Charlotte for their benefit, and that he 
did so except that he took the deed to himself absolutely. 

The answer denies this allegation but it does appear from 
the answer that he purchased this particulary lot subsequent 
to the time of the alleged agreement. 

The defendants as the representatives of said Brem deny 
the agreement on information and belief only, whereas the 
plaintiffs testify to a contract made with them personally. 
These are matters fit to be investigated before further com- 
plications arise among the parties. Suppose the sale takes: 
place and the proceeds are paid to Brem’s heirs, and finally 
the plaintiffs establish their equity and recover the lot of 
land or its equivalent from the purchaser, it would be easy 
to see the difficulties added to the settlement of both estates 
and the wrong done to the purchaser and the probable loss 
of the purchase price to him. 

Therefore to avoid troubles of this character we think His 
Ifonor should have continued the restraining order until the 
final hearing. There is error. Let this be certified. 

Pron, 


PER CURIAM. Judgment reversed. 
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MoRRIS bt. GRIER. 


P. M. MORRIS, Admr. with will annexed, vy. SAMUEL A. GRIER and 
others, 


Practice -- Arbitration -- Reference of Action by Attorney. 


A reference of an action or controversy to arbitrators by an Attorney. 
although without the knowledge or authority of his chent. is binding 
upon the client. 


‘(Moye v. Cogdell, 69 N. C. 98, cited and approved.) 


Motion to confirm an Award as to valuation of land, 
heard at Fall Term, 1876, of CaBarrts Superior Court, be- 
fere Schench, J. 

The facts bearing on the points decided are; that one 
James R. Campbell after his marriage with the defendant 
Sarah FE, Gilmer, employed Paul B. Means, Esq. as counsel 
to represent his interest and that of his wife in this action, 
which was instituted to obtain a construction of a will in 
which the defendants were devisees. No restriction being 
placed on the power of Mr. Means as attorney, he agreed to 
refer the matters in controversy to arbitrators. Campbell 
was not consulted when said agreement was made and sign- 
ed by Mr. Means, and the Docket of said Court showed that 
he had been of counsel for defendants since Fall Term, 1873 

Upon this state of facts the Court was of opinion that said 
attorney had power to bind said Campbell and wife by the 
agreement aforesaid, and adjudged that the award of the 
arbitrators be in all respects confirmed. From which judg- 
ment the defendants appealed. 


Messrs, R. Barringer and W J. Montgomery, for plaintiff. 
Messrs. Wilson & Son, for defendants. 


Farrctoty, J. This action was brought to obtain a con- 
struction of a will and a settlement with the defendant 
devisees 1n said will. 
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The defendants employed an Attorney to represent their 
interest in the suit. For the purpose of equalizing the 
legacies as required by the will,the Attorney agreed to refer 
the matter to arbitrators whose award was to be the judg- 
ment of the Court. Ife had no special authority to do so. 
Are his clients bound by the reference? There is no doubt 
that the Attorney’s agreements about continuances. about 
evidence, the conduct of the trial and the hke, will gen- 
‘erally bind the client. Ile cannot enter into a compromise 
without the consent of his chent. /Zolker vy. Parker, infra. 
IIe cannot accept a draft in payment of a judgment debt 
payable in future, without special authority from his chent. 
Moye v. Cogdell, 69 N.C. 95. 

In England it was beld that the Attorney has power to 
submit a case to arbitration although the clrent desired it 
should not be done. The client’s remedy in such cases being 
an action against the Attorney for damages. Thomus v- 
Hews, 2 C. & M. 327. So he may modify the terms of sub- 
mission when the client has agreed to refer and may en- 
large time for the abitrators fo make their award. Rex v. 
Hill,7 Price, 630. 

An authority to prosecute or defend a suit, implies a pow- 
er to refer it by ruleof Court. Buckland v. Conicay, 16 Mass. 
396. The general rule is that he may submit the matter in 
‘dispute to arbitration, because by the implied assent of his 
‘client arising from his employment, he may do anything 
which the Court may approve in the progress of the cause 
when there is a suit pending. Jenhins v. Gillespie, 10 vol. 
Sm. and M. 31, (Mississippi.) 

An Attorney at law, as such, has authority to submit the 
eause to arbitration. Holker v. Parker, 7 Cranch 436, where 
the Court say, ‘It is believed to be the practice throughout 
the Union for suits to be referred by consent of counsel 
without special authority.” Upon the weight of these and 
other authorities, we are of opinion that the defendants are 
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bound by the rule of reference made by their Attorney in 
this case without their special assent. The reason of our 
decision being that arbitration is one of the legal modes of 
trying disputed questions to which the client’s cause may be 
submitted by the Attorney under his general authority to 
prosecute or defend. 

No error. 


PER CURIAM. Judgment affirmed. 


BE. M. ADAMS v. R. EL. & M. C. REEVES. 


Practice -- Amendment of Record -- Security for Costs. 


lL. An amendinent ofa record of a Court must be made in the Court where- 
the record was originally made. 


2, The exercise of the discretionary power of the Court below in regard 
to security for costs is not subject to review in this Court. 


(Jones v, Cox, 1 Jones 873. cited and approved.) 


Civi, Action, tried at a Special Term of the Superior 
Court of GuinForp County (held in December, 1876,) before 
Kerr, J. 

The point decided in this Court involved the exercise of 
discretionary power by His Ilonor in refusing to allow the 
motion of defendants for additional security for the prose- 
cution of the suit. The facts appear in the op‘nion. The 
defendants appealed from the ruling of the Court below. 


Messrs. Scott & Caldwell, for plaintiff. 
Messrs. Watson & Glenn, Gray & Stamps, and W. HH. Bailey, 
for defendants. 
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Farrenotu, J. At Spring Term, 1876, of Davidson Supe- 
rior Court, this cause was removed to Guilford County for 
trial and at the same term the following order was made 3 
“Rule on the plaintiff to give additional security or justify 
the present on or before ——-————— of next term of Gail- 
tord Superior Conrt.” At Fall Term of the latter Court the 
plaintiff justified his present security and the rale was 
discharged. It was at the same Term suggested by de- 
fendant that the order made at Davidson was one for addi- 
tional security only, and that the Clerk of Davidson County 
had not entered the order on the docket correctly. hts 
TIlonor held that he could net go behind the record. The 
rule was then “ continued by consent until the present Term,” 
when a motion was made on the original athdavit for addi- 
tional security, Which motion was refused by the Court in 
the exercise of discretionary power, and the original rule 
was not called up or otherwise referred to. [t nowhere ap- 
pears that an appeal las been taken from anything except 
from an appeal bond of defendant dated Dee. 15th, 1876. 

We will however consider the case before us, and we are 
of opinion that Tlis TIoner was right in refusing to go be- 
hind the record. An amendment of a judgment or order 
should be in the Court where the record itself was made 
originally. To allow it to be done in another County would 
be inconvenient and would make the record inconsistent 
with itself in the same action and between the same parties. 

The motion next made for additional security was purely 
a discretionary matter and we are not authorized to review 
it. Jones v. Cor, 1 Jones, 375. | 

There is no error. Let this be certified. 


Perr CUrramM, Judgment affirmed. 
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MAY MURRILL and others v. D. A. HUMPHREY and wife. 


Practice ~~ Records of a Court -- Amendment of. 


1. Ina motion to amend the records of a Court the facts found by His: 
Honor below are conclusive upon this Court. 

2. Upon such motion strict proof will be required,tparticularly when the 
rights of minors are involved. 


Motion by defendants to restore and amend the Record 
of the late Court of Equity, heard at Spring Term, 1876, of 
Onstow Superior Court, before McKoy, J. 

The original proceeding upon which this motion was 
‘based was a petition filed by one A. J. Murrill, wife and oth- 
ers, in the late Court of Equity of said County, asking for 
the sale and partition of certain lands known as the “Am- 
brose lands ” 

In answer to a writ of Certiorari issued by this Court, His 
Honor made return substantially as follows: 

This was a motion made before the Clerk of the Suvcrior 
Court of Onslow County to set up lost records as stated Im 
transcript, and among them to have a certain paper writing 
(written in pencil) set up and declared to be a record of said 
Court of Equity. The following is a copy of said paper 
writing: | 

“A. J. Murrill, wife and others, Spring Term, 1855. 
It appearing to the Court that the bonds taken for the 
purchase money have been paid to the guardian and other 
parties interested under the orders in this cause; Jt is or- 
dered, that Jasper Etheridge, the Commissioner named, make 
title to the purchaser of said land.” 

The motion was ~llowed by the Clerk and the plaintiffs 
appealed to the Sup-rior Court where trial b jury was waiv- 
ed by the parties and His Honor found the following facts: 
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1. That the writings set out by the defendants in the: 
transcript which were stated to be the records of said Court 
were made and filed as alleged and that said pencil writing 
was written by George 8S. Attmore, Attorney for petition-. 
ers and found among the papers in the cause. 

2. There is no satisfactory evidence that said writing was 
ever submitted to said Court of Lquity, or sanctioned by it, 
or that its enrolment had been ordered by it. 

3. The bonds given for the purchase money mentioned in 
said writing were never paid to the guardian, but remain 
in the hands of the Commissioner, Jasper Etheridge, and 
have never been paid. 

4. One witness testified that “he saw all the orders re- 
corded in a book and that they were all regular,” but the 
Court found upon such testimony (not stating what was seen 
recorded &c.) there was no evidence that such a record ever 
existed. 

5. Said A. J. Murriil was one of the petitioners in right 
of his wife; was Clerk and Master in Equity ; purchased 
the land at the sale, and afterwards became guardian of the 
infant petitioners. 

6. Petition was filed in 1851 and no title made until 1869, 
notes for purchase money worthiess; there was no decree 
confirming the sale or ordering title to be made. 

Ths Honor was of the opinion upon the facts in this ease 
that strict proof should be had before the rights of the plain-. 
tifts (minors) could be taken away or even endangered, and 
adjudged that the motion be vefused. J udgment against. 
defendants for costs. Appeal by defendants. 


Messrs. Sinith & Strong, for plaintitts. 
Mr. A. G. Hubbard, for defendants. 


Bynum, J. The findings of fact by His Honor below are 
conclusive upon this Court and we are precluded from any 
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inquiry into their correctness; and if we were not the evi- 
dence satisfies us that the facts have been truly found. 

We also concur with Ilis Honor in his conclusions of law 
and for the reasons stated by him. 

There is no error. 


PER CuRIAM. Judgment affirmed. 


GEORGE W.LOUAN and others ve. A.D. WK. WALLIS and others. 


Practice -- Joinder of Acticns -- Demurrer. 


4. A cause of action founded on a tort cannot be joined with one founded 
on contract; but where a cause of action founded on a conversion of 
personal property was joined with other causes of action founded on 
contract; J/fe/d, not to be error; that the plaintiff might waive the tort 
and sue on the implied contract. 

2, A cause of action sgaiet one on a joint centract as a partner may be 
joined with a cause ofaction against such partner individually. 

3. Causes ofaction which way be jomed must affect all the parties to the 
action; Therefore, when a complete determination ofa cause of action 
joined with others requires partics not necessary to the other causes of 
action: /fe/d, to be demurrable, 


Crvint Action, tried at Spring Term, 1876, of RuTIERFORD 
Superior Court, before Senench, J. 

The plaintiffs in this case are R. W. Logan and George 
W. Logan, and the defendants are three in number, to-wit, 
A. D. k. Wallis, W. O. Wallis, and R. J. Williams. 

The complaint states five causes of action in respect to 
which it demanded telief. 

1. For the rent of a house at Chimney Rock which George 
W. Logan demised to A. D. K. Wallis. 
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2. For the rent of another house and field which George 
W. Logan demised to A. D. K. Wallis. 

3. For the rent ofa third piece of land whius one Justice, 
who wasa partner of A.D. K. Wallis, rented of George W. 
Jiogan. 

4, For the value of a certain quantity of corn which was 
on apiece of Jand demised to A. D. K. Wallis and which. 
the said Wallace consumed. 

5. That R. W. Logan purchased a house and lot from A. D. 
K. Wallis, paid a part of the price, and gave his note for the 
residue of £330, dated 7th November, 1873, and payable on 
1st March, 1874. On 28th August, 1874, A. D. K. Wallis 
endorsed the note without recourse to the defendant Williams. 
R. W. Logan did not receive any conveyance from A. D, K. 
Wallis for said lot, but said A. D. K. Wallis and W. O. 
Wallis gave said Logan a bond of the same date with the 
note aforesaid to make him a title on payment of the pur- 
chase money. | 

On the Ist February, 1874, RB. W. Logan assigned said 
bond for title to George W..Logan. Before the assignment 
of the note aforesaid to Williams, A. D. K. Wallis the payee 
had notice of the assignment by R. W. Logan of the bond 
for title aforesaid, and also that George W. Logan had as- 
sumed the liability upon said note, and would allow it upon 
a settlement of accounts between him and said A. D. K. 
Wallis. 

The plaintiffs demand judgment that A. D. K. Wallis ac- 
count with George W. Logan; that said note of R. W. 
Logan be charged against George W. Logan in such account 5 
that A. D. K. Wallis pay any balance which may thereupon 
be found owing to George W. Logan; and that he make to 
said George a title to the lot aforesaid. 

The defendants demurred to this complaint as misjoining 
parties, both plaintiff and defendant, and as misjoining the 
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eauses of action. Tie Court sustained the demurrer and 
the plaintitts appealed. 


Mexs 3. D. G. Fowle and J. C. L. Harris, for plaintiffs. 
Messrs, M. H. Justice and W. J. Montgomery, for defend- 
ants. 


Ropmay, J. (After stating the facts as above.) It will 
be convenient to consider first the misjoinder of subjects of 
action because our conclusion upon that may make unneces- 
sary any consideration of the other causes of demurrer. 

It must be admitted that the first three causes of action 
may properly be joined. OC, C. P. $ 12%, (sub sec. 2.) For 
although Justice might have been sued as a joint contractor 
with A. D. K. Walls, the plaintiff might sue the latter 
alone. C. C. P. $63. These causes of action are all founded 
on contract. No cause of action founded on a tort could be 
joined with these unless the plaintiff could waive the tort 
and sue ou av implied contract. 

The fourth cause of action is for the conversion of the 
plaintiff George’s corn. The plaintiff could have sued for 
the wrongful conversion. But we think he might also 
waive the tort and sue on the implied contract. The corn 
was on the land which George demised to A. D. K. Wallis 
and he was consequently a bailee of it. Without underta- 
king to state accurately the rule, it will suffice to say that 
this cause of action comes within that established by the 
authorities. 

The leading cases on this subject are cited in 1 Chit. Pl. 
100-107, and note. Chitty says, “Where the goods of a tra- 
der, after his act of bankruptcy, are taken in execution or 
otherwise tortiously disposed of without the concurrence of 
the assignees, they may waive the tort and declare in as- 
sumpsit, &c.” “Assumpsit also lies to recover money paid, 
or goods delivered by a bankrupt by the way of fraudulent 
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preference.” The case of Goldthwaite v. Kempton, 13 N. H. 
449, elosely resembles ours. 

The fifth cause of action is misjoined with the others. It 
will be observed that the plaintiff R. W. Logan aud the de- 
fendants W. O. Wallis and Williams are in no wise connected 
with the first four causes of action. ‘To a complete deter- 
mination of the matters alleged as the fifth cause of action, 
they are or may be necessary parties. ©. C. BP. § 12.5, says 
that the causes of action which may be joined must affect. 
all the parties to the action. We concur with the Judge inh 
sustaining the demurrer. 

Judgment affirmed with leave to plaintiff to amend his 
eomplaint. Case remanded. Let this opinion be certified. 


Per CurtaM. Judgment affirmed. 
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D. E. YOUNG and others v. THR TOWN OF HENDERSON. 


Practice -- Judgment Against Municipal Corporaticn -- Impeachment 
of -- Taxation by City or Town -- ExtendinggStreets Thereof --- 
Charter of Town of Henderson. 


1. The expense of extending streets is of the class of necessary expenses. 
of a City or Town, of which the corporate authorities are the sole 
judges. 

2, Under the provisions of the charter of the Town of Tienderson (Private 
Laws, 1858—"9, ch. 79, §22,) the Town can incur no debt without the 
authority of the General Assembly previously obtained. 

3. A judgment regularly obtained against a Afunieipal Corporation cam 
not be impeached in an action brought by citizens and tax-payers to 
restrain the Corporation from collecting a tax levied to pay the Jude- 
ment, there being no suggestion of fraud. 

4. In sueh case the plamtiifs should have interpleaded in the origina’ 
proceedings and allezed the want of authority in the Corporation te 
contract the debt, upon which judgment was obtained. 

5 While the Comstfutfon fixes no limit to the amount of taxation which 
a City or Town may impose, it does require that the rate of taxation 
shall be uniforin on aff property aud that the proportion fixed between 
the tax on property and on polls shall be observed. 

G6. A tax levied by a town ox the 24th May, 1876. ‘fon each 81U0 of mer- 
chandixe purchased fer twelve months prior to the ist May, 187677 iss 
retroactive and forbidden by Art. 1. (32. of the Constitution. 

(Wilson v. City of Charlotic. TA N.C. TA8; Cobb ve Buzabeth City. 75 
N.C. 13 Locher v. City of Raleigh, Tbid, 2670; French v. City of Wil- 
mington, Lbid, 477, and Weinstein vo City of Newbern, TIN, Cy 5385. 
cited and approved.) 


Crvin Action, tried at a Special Term of GRANVILLE Supe- 
rior Court, (held in August, 1876,) before Seymour, J. 

The Commissioners of the Town of Henderson caused a 
street to be opened in said Town and for that purpose con- 
demned a portion of the land belonging to one George B. 
Reavis. A committee of appraisers reported that the value 
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of the land so condemned was $50, which was tendered to 
and refused by said Reavis, The amount was then deposited 
in the office of the Clerk of said Court for the use of said 
Reavis, who appealed from the action of the Commissioners 
to the Superior Court. At Fall Term, 1873, the case was 
referred by consent to John W. Hays, Esq., and in accord- 
ance with his report filed atfSpring Term, 1874,'a judgment 
was rendered in favor of said Reavis and against said Town 
for $450. At Spring Term, I875, upon petition of said 
Reavis a peremptory mandamus was granted commanding 
the Commissioners of said Town to levy and collect a tax 
for the purpose of paying said $450 and interest and costs, 
and thereupon said Commissioners appointed a Board of 
three Assessors to value the real estate in said Town. On 
the 24th of May, 1876, upon such valuation,a tax of 75 cents 
on the S100 worth of real estate was Jevied, which was 
greater in amount than that levied by the Township Trustees 
on the same property. They also levied a tax of 25 cents on 
each $100 worth of merchandise purchased for twelve 
months prior to May Ist, 1876, and $2.00 on the poll. 

Ox the 8th of June, 1876, the plaintiffs suing in their own 
behalf and also in behalf of other citizens and tax-payers of 
said town, obtained from [lis Nonor, Judge Watts, an order 
restraining the defendants from proceeding in the collection 
of the taxes levied as aforesaid. 

At the August Term of the Court, [hs Honor, Judge Sey- 
mour, on motion of defendants, vacated the restraining order 
of Judge Watts, except as to the tax of 75 cents on the $100 
worth of real estate, and as to that ordered that the defend- 
ants collect a tax of 75 cents on the $100 as valued by the 
Board of Township Trustees. From this judgment the 
plaintiffs appealed. 


Messrs. G. Badger Harris and Smith & Strong, tor the 
plaintiffs. 
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Messrs. Bushee & Busbee and W. H. Young, for the de- 
fendants. 


Ropmay, J. The debt to Reavis was one which the Com- 
missioners, independent of any statute to the contrary, had 
power to contract. The expense of extending a street is of 
the class of necessary expenses, and being of that class, the 
corporate authorities alone were entitled to judge whether 
it was actually necessary or not. Wilson v. City of Charlotte, 
74 N.C. 748, and cases there cited; Zucker v. City of Raleigh, 
75 N.C, 267. But the charter of the town which is found 
inthe Private Acts of 1868-9, ch. 79, § 22, enacts, “ That 
among the powers hereby conferred on the Commissioners, 
they may borrow money, pledge the credit of the town and 
contract debts for the improvement of the town ; Provided 
nevertheless, that these powers shall be exercised strictly in 
accordance with Art. 7,$ 7, of the Constitution of North 
Carolina, and after the consent of the General Assembly of North 
Carolina first had and obtained in the manner prescribed in 
Art. 2,$ 16 of the same Constitution.” In effect this sec- 
tion provides that the Town shall incur no debt without 
being previously authorized thereto by the General Assem- 
bly. But here is a debt which has been contracted, so far 
as affirmatively appears, without such consent, and a judg- 
ment and execution have been obtained upon it. The want 
of such authority might have been pleaded by Reavis as a 
bar to the proceedings to condemn his land for the street. 

Perhaps also it would have been available to the corpo- 
ration asa defence to the action of Reavis against them 
upon their giving up the land condemned. Any tax payer 
of the corporation would have been allowed to intervene in 
the proceedings against Reavis, on the ground that the eor- 
porate authorities were contracting a debt without the au- 
thority required by the charter. They might perhaps also 
have intervened in the action of Reavis against the Town, 
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upon the ground that the corporate authorities were acting 
unfaithfully and fraudulently in defending the action. But 
it is a different question whether the tax payers can 7ow Wwe 
terpose to prevent the execution of the judgment by the 
levy of a legal tar, upon the ground that the improvement. 
was unauthorized and the judgment was erroneous. 

We are of opinion that the plaintitts are estopped froro 
denying the debt to Reavis. it is res adjuidicata, which can- 
not be collaterally impeached except for fraud, which 1s not 
alleged. The judgment for the debt so Jong as it stands 
binds the corporation and all its members and it can not be 
collaterally impeached by any of then. We must assume 
that the debt was legally due. It was the duty of the cor- 
porate authorities to pay it without waiting for an execu- 
tion. The effect of the mandamus was to enforce this duty. 
But it required the Commissioners to pay the debt by a le- 
gal tax and not by an illegal one. The question then 1s, 
was the tax which they actually levied and the collection 
of which is sought to be enjoined a legal or an illegal one ? 
Tn obedience as they supposed to the mandamus, on the 20th 
May, 1876, they levied a tax of 75 cents on each 3100 worth 
of real estate in the town; of 25 cents on each $100 worth of 
merchandise purchased for twelve months prior to the first 
day of May, 1876; and $2.00 on each taxable poll. No ad 
ralorem tax is levied on personal property owned and pos- 
sessed within the town on any fixed day. 

It is settled by several decisions of this Court, that while 
the Constitution fixes no limit to the «nount of taxation 
which the corporate anthoritics of a town or city may Im- 
pose, it does require that the rate of taxation shalt be uni- 
form on all property in the town and that the proportion 
fixed by the Constitution between the tax on property and 
on polls shall be observed. £rench v. City of Wilmington, 75: 
N. C. 477; Cob) v. Corporation of Elizabeth City, 1, Ibid Wein- 
stein v. Oonv’rs. of Newbern, 71 N.C. 535. 
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Section 84 of the charter enacts that the Commilssioucrs 
may annually levy and collect the following taxes: 

1. On real estate not over Si on the &100 in value. 

2. On resident polls not exceeding 82.00. 

3, On every $160 worth of goods purchased, &e.. net 
exceeding 50 cents. 

4, On dogs, Ke. 

5. On swine and goats, &e. 

It is obvious that these provisions of the charter and the 
tax levy made in accordance with them, ignore and violate 
the provisions of the Constitution. 

All property is not taxed a7 valorem. Personal property 
in possession is not taxed et all The proportion of tax he- 
tween property and polls is not observed. The tax on pur- 
¢chases by merchants is retrospective, which is forbidden by 
Art. 1, § 82 of the Constitution. [ft 1s impossible to main- 
tain that any pait of the tax levy is good. The illegality 
pervades it all. The plaintiffs are entitled upon the plead- 
ings to a perpetual injunction against the collection of the 
taxes complained of. The corporate authorities ean pro- 
ceed to levy a legal tax to pay the debt. Judgment revers- 
ed and perpetual injunction erdered. 

Let this opinion be certified. 


Pes Curiam, Judement reversed. 
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*TIENRY W, FAISON v. 1, BOWDEN, Executor. 


Statute of Limitations -- New Pomuise. 


1. An acknowledgment ofa debt, barred by the statute of hmitations, in 
the following language, viz: “IT owe A a considerable sum, $1,009) or 
$1,200, and T reckon more, and [ wantit paid. Ais not uneasy about 
it,** is not sufficient to take the case out of the operation of the statute. 


2. An acknowledgment or promise in order to take the case out of the 
operation of the statute of limitations, must be made to the creditor 
himself. 

(Parker, Adm'r. vy. Shuford, Adm'r. ante 219, cited and approved.) 


Cryin Action, tried at Fall Term, 1876, of Wayne Supe- 
rior Court, before Seymour, J. 

The suit was brought to recover the amount of a medical 
bill against the testator of defendant, running from 1854 to 
1861. The defendant relied on the statute of limitations, 
(See 72 N.C. 405.) 

His Ilonor held that the statute was no bar to any part of 
plaintiffs claim. Judgment. Appeal by defendant. 


Messrs. Smith & Strongand H. &. Grainger, for plaintiff. 
Messrs. Buttle § Mordecai and J. LL. Stewart, for defendant. 


Reape, J. This case was before us and 1s reported in 72 
N.C. 405. It was held that the acknowledgment of the 
debt was too vague and indefinite to take the case out ofthe 
operation of the statute of limitations. The acknowledg- 
ment now is a little different from what it was then, but it 
is still hable to the same objection. 

The acknowledgment relied upon now is, “I owe Dr. Fai- 
son a considerable sum—-$1,000 or $1,200, and I reckon 
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* Faircloth, J. being of counsel in the Court below did not sit at the 
hearing of this case. 


426 IN THE SUPREME COURT. 


FATSON 0. BOWDEN. 


re er ee eer a em et ee ee eee 


more, and I want it paid. Dr. Faison is not uneasy about 
it.” Now what did he owe him about? Tle does not say. 
Probably it was for medical services; it may have been for 
a tract of land; 1t was probably an account; it may have 
been a bond. No paper was shown or referred to. No 
amount was fixed; probably it was 51,000; 1t may have 
been $1,200; it was claimed to have been more than $1,900. 

The evil of allowing vague acknowledgments or careless 
promises and these dependent upon the memory of witnesses 
to bring to life a debt which was dead, has been remedied, 
none too svon, by astatute which requires all such acknow- 
ledgments and promises to be in writing. But that statute 
was subsequent to this claim and does not affect it. 

There is another objection which is fatal to the plaintiff; 
the acknowledgment was not made to the plaintiff, but to 
a stranger. 

We have decided at this time in Parker, Adm. v. SAu- 
ford, Adnyv’r. that the acknowledgment or promise must be to 
the creditor himself. See that case and the authorities there 
cited, which it 1s unnecessary to repeat. 

There is error. 


PER CURIAM. Vinire de nove. 
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KELLY W, DAVIS v, SAMPSON B, GLENN and others. 


Bond -- Evidence -- Confederate Currency. 


On the trial of an action brought upon a bond dated August 19th, 1864, 
and payable six months after date and expressed ‘‘to be paid in current. 
funds when called for,’’ it is not competent to prove that there was an 
agreement at the time the bond was executed that it was not to be paid 
in Confederate money. 


Civit Action, to recover the Value of a Note, tried at 
December Term, 1876, of Guttrorp Superior Court, before: 
Kerr, J. 

(For the facts in this case, see same case, reported in 72. 
N. ©. 519.) 


’ 


Messrs. Scott & Caldwell, for plaintiff. 
Messrs. J. A. Gilmer and Mendenhall & Staples, for de- 
fendants. 


Reapeg, J. The words of the bond are that it is ‘to be 
paid in current funds when called for;” dated 19th August, 
1864, and due six months after date. 

When this case was before us heretofore (72 N. C. 519) we. 
held that it was payable in Confederate Treasury notes and 
subject to the scale as of its date. 

Upon the last trial the plaintiff offered to show that it 
was expressly agreed at the time the bond was given that. 
it was not to be paid in Confederate money. That would 
make no difference because it would contradict the express. 
words of the bond. 

His Honor correctly instructed the jury according to the- 
decision supra, that current funds meant Confederate money.. 

No error. 


Per CURIAM. Judgment affirmed. 
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HESS, ROGERS & Co. vy. THOMAS M. BROWER. 
Attachment -- Sufficiency of Affidavit. 


In proceedings in attachment, an affidavit which sets out; “ist. That the 
defendant is indebted. &c. 2nd. That the defendant has departed from 
this State with intent, as affiant is informed and believes, to avoid the 
service of summons,”’ Is sufficient. 

{Love v. Voung, 69 N.C. 65; Hughes v. Person, 683 NC. 548. cited and 
approved ) 


Motion to vacate a Warrant of Attachment, heard at 
Fall Term, 1876, of Surry Superior Court, before Cloud, J. 

The motion was made by the defendant upon the ground 
of insufficiency of the affidavit of plaintiff. The affidavit is 
as follows: 

“W, A. Moore agent of the plaintitts above named being 
duly sworn says ; 

1. That defendant Thomas M. Brower is indebted to 
plaintiffs in the sum of $780.60 due by bonds. 

2, That said defendant has departed from this State with 
intent, as affiant is informed and believes, to avoid the ser- 
vice of summons.” 

Sworn to and subscribed betore the Clerk of the Superior 
Court. | 

His Honor being of opinion with the defendant allowed 
.the motion and set aside the order ofattachment. Plaintiffs 
appealed. 


Messrs. Watson & Glenn, for plaintifts. 
Mr. J. F. Graves, for defendant. 


Bynum, J. We think the affidavit is sufficient though 
not as full and explicit as it in caution should have been 
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made. It states a fact accomplished, to-wit; that the de- 
fendant has departed from the State and then concludes. 
with the averment that 1t was with the intent to avoid the 
service of a summons as the affiant is informed and believes, 
It is not always convenient or prudent to state the source of. 
one’s Information in the affidavit, yet it may be a sufficient. 
ground of belief to authorize the Clerk to issue the warrant. 
of attachment. Ifthe affant in point of fact had received 
no such Information and had no reasonable grounds for his. 
belief we see no reason why he could not be indicted for 
perjury in this particular. We think the affidavit is in sub- 
stantial compliance with C. C. P.§ 201. Love v. Young, 69 
N.C.65. Llughes v. Person, 68 N. C. 548. There is error. 
Judgment is reversed and the cause is remanded for further 
proceedings according to law. 


PER CURIAM. A udgment reversed. 


SAMUEL BARRETT y. WILLIAM B. RICHARDSON and others, 
Homestead -- Purchase at Execution Sale. 


1, The Hlomestead Laws of North Carolina apply to pre-existing contracts: 
and are not unconstitutional, 


2. Where land is sold at execation sale “subject to homestead,” the pur- 
chaser buys subject to that exception. 


( Hill v. Kessler, 63 N. C. 487; Garrelé v. Cheshire, 69 N. C. 396, cited. 
and approved.) 


Civin Action to recover the possession of Real Estate, 
tried at Spring Term, 1876, of Moorz Superior Court, before 
Buxton, Jj. 
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On the 19th of August, 1867, the plaintiff was the owner 
of a house and lot in the Town of Carthage, and on the 
22nd of July, su, said property was allotted to plaintiff 
by the Sheriff (who had an execution against him) as a 
homestead at the valuation of $750. 

The property had been rented to defendant Campbell by 
his co-defendants who claimed the ownership of the same 
and had received the amounts due for rent. Before the 
commencement of this action the plaintiff demanded of de- 
fendant Campbell the rent then due and also a surrender of 
the possession, Which was refused upon the ground that he 
was forbidden to do so by his co-defendants. Ife also réfu- 
sed to pay rent to either party after said demand. 

The defendants introduced a record of a suit vin which 
the present plaintiff was one of the defendants) which 
showed that said property had been sold under execution 

and bought by one J. D. Mclver at $330, upon payment of 
which the Sheriff executed a deed on the 2nd ot March, 
1870. On the Sth of March, 1873, said Melver conveyed the 
said’property to the defendants, Richardson and David S. 
Barrett, in consideration of $450, who insisted that they had 
acquired the title of plaintiff. The plaintitf replied that 
said property was sold subject to the homestead: to which 
the defendants rejoined that said judgment and execution 
were based upon debts incurred betore the adoption of the 
Constitution of 1868, and that the docketing of the same 
ereated # lien on said property. 

Tn accordance with the instructions of His Honor, the jury 
yendered a verdict for the plaintit. Rule for new trial. 
Rule discharged. Judgment for the posscssion of the pro~ 
perty and $381.45 damages and costs. Appeal by defend- 
ants. 


Mr, Neill McKay, tor plaintiff. 
Mr. John Hanning, for defendants. 
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Reape, J. Vhe plaintiff was the owner of the land in 
controversy, and in July, 1869, he had his homestead there- 
in laid off by metes and bounds according to law. Sub- 
sequent thereto, judgments were obtained against him on 
debts which he owed before the adoption of the Constitu- 
tion which secures a homestead. These judgments were 
docketed ; and executions issued thereon were levied on the 
land in controversy ‘subject to homestead.” 

The sele was mde by the Sheriff under the levy and his 
deed to the purchaser recites the levy. The defendants, 
who claim under said purchaser. claim the land discharged 
of the hornestead, upon the ground that the debts for w hich 
the land was sold were contracted prior to the adoption of 
the Constitution eforesaid ; and that therefore the plaintiff 
had no right to claim a homestead as against those debts. 

Grant that, tor the sake of argument; and grant that the 
plaintiffs in these executions might have had the lands lev- 
ied on and sold, vet they were not obliged to do it and did 
not do it. On the contrary, the levy, sale and Sheritt’s deed 
were “snbject to homestead.” Df the deed under which the 
defendants claim, recogmizes the homestead, a thine laid 
off by metes and bounds, as exempt from its operation, how 

man the defendants claim what their decd does not profess 
to conver f Tf it was the purpose to sell the land in spite 
of the homestead, why not say sot Why sacrifice the debt- 
ors property under the pretence that if was encumbered if 
it was not’ The sale was not made snbject to homestead if 
there is any, but nneonditionally and without qualification, 
“subject to homestead.” The fact that the plaintiff's home- 
stead had been laid off was notorious and the bidders must 
have understood that they were buying subject to that ex- 
ception. Before the statute and the decistons exempting it, 
it was generally understood that the reversion, in case of a 
homestead, might be sold; and the small sum for which the 
Jand sold would seem to indicate that sueh was the notion 
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at this sale. The premises sold for $330, whereas but a 
short time before, they had been valued to the plaintiff at 
$750. Such a levy and deed cannot be supported as convey- 
ing the premises discharged of the homestead. ‘There stand 
the premises, let the creditors levy upon them and sell them 
if they think they have the right to do so. It was stated 
by the defendants’ counsel at this bar that he desired the. 
opinion of this Court as to whether the plaintiff is entitled. 
to a homestead in the premises as against debts contracted 
as these were. Such is our opinion as expressed in numer- 
ous cases. Notably, Hil v. Kessler, G3 N.C. 437, and Gar~ 
velt v. Cheshire, 69 N.C. 396. 
No error. 


Per CurRrIAM. Judgment. affirmed. 
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SARAU E. TAYLOR v. DAVID TAYLOR. 
Divoree -- A mensa et thoro -- Sufficiency of Evidence. 


1. Under the Janguage of the statute (Bat. Rev. ch. 37, $5.) the Courts, 
in actions for divorce @ m2nsa et tharo, are to deal with aad determine 
each particular case upon its own peculiar cireamstances. 

2. In such action, where the evidence shovel tiat tre def ilait hal re- 

eatedly threatenel to civstise the fem? plamtvf arl hal boasted of 
having done $0; that bruises were fourl uwo01 her persona indictel by 
him; that she offered to return aad live with nim if he woald agree not 
to whip her, which offer he declined &.; Wd. tiat tue facts consti« 
tuted a case of suc. indigaities to tie parsyiasto reader ior Se ondition 
intolerable and life burdensome” aad to entitle ler to a divorce, 

3. Quere? Are not the par ies Lise. accion. competent witnesses and 
compellable to give evidence for or against eae other, except as to adul- 
tery ¢ 

(Joyner v. Joyner, 6 Jones Hg. 322; Everton v. Hverton, 5 Jones 202; Co- 
ble v. Coble, 2 Jones Eq. 392; Hrwin v. Erwia, 4 Jones Ey. 82, cited, 
distinguished and approved ) 


Civin Action for Divorce « mznsa et thoro, brought by the 
plaintiff against the defendant and tried at Spring Term, 
1876, of Hertrorp Superior Court, before Moore, J. 

Upon the facts in the case, which are sufficiently stated in 
the opinion, His Honor held that admitting them to be true 
they did not constitute a sufficient cause for Divorce a men- 
sa etthoro,and thereupon the plaintiff submitted to a non- 
suit and appealed. 


Messrs. J. B. Batchelor and Gilliam & Pru len, for plaintutt. 
Mr. Walter Clark, for defendant. 


Bynum, J. This is an action for divorce a mensa et thoro, 
oras itis called in the English law, a judicial separation, 
28 
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For although the prayer of the complaint is for a divorce 
from the bonds of matrimony, there are no facts set forth in 
the complaint which would entitle the plaintiff to that re 
lief, and the case will therefore be considered under the 
praver for general relief as an action for divorce from bed 
and board: for in this hght only was the case considered 
and tried. 

The action is brought under the oth section of chapter 37 
of Battle's Revisal, which isin these words; “The Superier 
Courts may grant divorces frem bed and board. on the ae 

plication of the parties injured jn the following cases; * * 

“dth. If either party shall offer such fda snees to the 
person of the other as to render is or her condition intoler- 
ible and lite burdenseme. ” 

We are to consider whether the plamtif las set forth in 
her complaint and proved on the trial, facts sufficient to en- 
title her to 2 divorce trem Led and board under this section 
of the statute. 

She alleges in her complaint and proves on the trial; J. 
By the witness Steal, who lived in the family in 1871-2, 

that he heard the eran threaten to whip his wife ihe 
on one Gecasion saw two whips about the size of the little 
finger in the Louse, on the sate, and heard defendant say 
“he got them to brush his wite.” 2. Another witness Gay 
lived with the defendant in 1871-2, and testified that he 
heard hin threaten to whip his wife and that he called her 
“a liar, a fcol,and told her sbe was like her tolks, the 
Vaughns, and had no sense 3" and also told the witness that 
he bad “brushed” her and that if lie had bad a board he 
would have used that also; and on another oceasion he said 
that he had slapped her. 3. Witness Sarah Gay lived with 
the defendant in 1872, and heard him threaten to whip his 
wife and had seen lruises, two on her face and one on her 
rump, each as large as a halt dollar. 4. Miys. Hays lived 
with the family from 1869 to 1871, and heard the defendant 
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threaten to whip his wite and on one occasion saw hin take 
her violently and angrily from her chair; and toscified that 
he was unkind and fretful; spoke abusively to her and of 
her family. 4. Vauelm testifed that on one occasion he 
went to the house of the defendant who met him and said, 
“T have just whipped your sister you can go in and sce her 
if you wish.” He went into the house and saw a brivise on 
her face. €. Moore, at the reqaest of mutual friends after 
they parted, tur the purpose of effecting a reconciliation, 
went to sce the plaintiff and defendant. The foriner told 
him that if the defendant would pronuise not to whip her, 
she would veturu and live withhim. Afoore communicated 
this message to hin, and be refused to make the promise 
and said that he woult whip her when she deserved it or 
when he saw fit, he did not remember which.” Phe whip- 
pings oceurred about eieht mouths before the separation. 
There is evidence that the wife bore this trentment with 
patience and in silence; and there is no evidence whatever 
that she gave, by word or deed, any provocation for the con- 
duct of the defendant. 

The objection is taken to the allegations of the complaint 
in the nature of a demurrer that they “are not stated with 
sufficient precision of thine and date.” But they are stated 
as it not more definitely than were the charges in the cases. 
of Coble x. Cobleand Frivtny. froin cara) where this Court 
held that the allegations of the grounds for the divorce were 
sufficiently specific. 

The question then is, do the facts alleged and proved con- 
stitute such “indignities to the person as to render her con- 
dition intolerable and lite burdensome,” within the meaning 
of the statute? Wethink they do. The only ease which 
apparently opposes this conclusion is Joyner ve Joyner, 6 
Jones Eq. 822. But that case is clearly distinguishable from. 
ours. There it was held that inasinuch as there may be 
circumstances under Which a husband may strike his wite. 
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with a horse whip or with a switel, the application for di- 
vorce should set forth the provocation if any and the eir- 
cumstances under Which the blows were intlieted + in other 
words should nessdve any Jegal provocation. The divorcee 
in that cause was demed, imainky upon the ground of the in- 
sufficiency of the pleadmygs in this respect, and net upon the 
ground that the blows and other indignities alleged in the 
comphunt in that case. if connnitted without provocation, 
were insufheicnt to authorize the Court to grant a divorce 
a mend eb thory, 

Nrertou ve Leevton.) Joues 262. is another case where a 
divorce was denied. But the deeixion of the Court in that, 
Is no authority against the decistan ws this case: tor there 
no personal violence was committed or threatened. Cn the 
other hand, Coble v. Coble, 2 Jones Hy. 392. is an express ae 
thority that the statute 1s satistied even thongl: no violence 
mav have been inflicted on the person, if threats of viclence 
have been made. accompanied) by charges of infidelity and 
the withdrawal of intercourse and the refusal to bed with 
the wite; so in Fria ve deve. 4 Jones Eq. 85.0 No person- 
al violence was done, bit threats were mnmede by the jealous 
husband and he dented the paternity. of the child with 
Which his wite was pregnant. Tn the two last named cases 
the charges were held suthcient under the statute and a di- 
voree from bed and board was decided. 

The decisions of the Court in Coble ve Cotle and Brava vy, 
Fren, have not been eontroverted and must be taken to 
have settled the meaning of the words “indignities to the 
person us used in the statute. Tusnltine and disgraceful 
language by itself addressed to the wife by the husband, 
may not bean ‘indignity to the person” in a leval sense, 
and so, slight personal violence without injury te the body 
or health, of itself, will not justify a divorcee: but both com- 
Dined and frequently repeated would indicate such a degree 
of depravity and loss of self command as much more readily 
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to induce a Court to believe there was danger of bodily harm, 
and such a just apprehension of personal injury as to render 
cohabition unsafe. No undeviating rule has been as yet 
agreed upon by the Courts, or probably can be, which will 
apply toall cases in determining what indignities are grounds 
of divorcee, because they render the condition of tue party 
injured intolerable. The station in Jive. the temperament, 
state of health, habits and feehugs of different persons are 
» would send the broken heart 


D 


so unlike, that treatment whic 
of one to the grave, would ma 
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co no sensible impression upon 
another. 

In Beans v. Beans, 4 Eng. C. C. 310-11, the leading case 
upon the subject, Lord Stowell observed, that a blow be- 
tween parties in the Jower conditions and in the lnghest 
stations of life bears a very different aspect. Among the 
lower clases, blows sometimes puss between inarricd couples 
who in the main are very happy and have no desire to part ; 
amidst very coarse habits such incidents oecur almost as 
freely as rude or reproachtul words; a word and a blow go. 
together, still, even among the very lowest classes, there is 
generally a feeling of something unmanly in stmking a wo- 
man; but if a gentleman, a person of education, the discip- 
line of which emollt mores and tends to extinguish ferocity, 
if a nobleman of high rank and ancient family uses personal 
violence to lis wife, his equal in rank, the choice of his af- 
fection, the friend of his bosom, the mother of his offspring, 
such conduct in such a person carries with it something so 
degrading to the husband and so insulting and mortitying 
to the wife. as to render the injury itself far moresevere and 
insupportable. We may assume then that the legislature 
purposely omitted to specify the particular acts of indignity 
for which divorees may in all cases be obtained. The mat- 
ter is left at large under general ‘words, thus leaving the 
Courts to deal with each particular case and to determine 1t 
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upon its own peculiar circumstances, so as to carry into ef 
fect the purpose and remedial object of the statute. 

In the present case, the parties, we are led to assume, be- 
tong to the respectable walks of hfe. What can be more hu- 
miliating and degrading to the wife, than to be told in the 
presence of the family and servants, that she 1s “a fool, a 
liar and like her folks the Vaughns, and had no sense.” He 
repeatedly threatens to chastise her, declares and boasts to 
nis employees aud servants that he has whipped her; that 
lie brushed her and would have used a board also if he had 
had it. He lays wp whips in the house and boasts that they 
were put there to “brush” lis wife, Bruises are found upon 
her face and upon her rump, showing that he had subjected 
her to the most degrading and ignominious chastisement, 
and on one occasion he had the indecent and insulting assu- 
rance to tell her brother that he had whipped his sister and 
asked hin into the house to see her bruised face. When 
she offers to return to him if he would agree not to whip her, 
he not only rejects the offer, but repeats his determination 
to chastise her when she deserved it or he saw fit. Yet the 
case shows not a single provocation by word or act on her 
part. His conduct then, was wanton and malicious, unman- 
ly and cruel, betraying such a spirit of insult, injury and 
wickedness, as evidently “rendered her condition intolerable 
and life burdensome.” It was such conduct on the part of 
the husband “as rendered further cohabitation dangerous to 
the physical safety of the wife, or created in her such reason- 
able apprehension of bodily harm as materially to interfere 
with the discharge of marital duty.” 1 Bishop on Marriage 
and Divorce, § 715, and following, where the subject 1s fully 
discussed and the cases referred to. Shelford on Marriage, 
&¢c. 427. We therefore think that the facts in evidence, if 
believed by the jury, entitled the plaintiff to a divorce from 
the bed and board of her husband. 

As the case goes back for another trial, attention 1s called 
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to the question, whether both the plaintiff and defendant 
are not competent witnesses and compellable to give evi- 
dence for or against cach other, upon all matters except to 
prove adultery. See Bat. Rev. ch. 57 § 7. ch. 17 $$ 533, 
338, 341, 342. 


Error. 


PER CURIAM. Venrre de nore, 


STEPHEN JOHNSON, Adm‘r. vo P. A. MILLER and others. 
Contract -- Confederate Currency. 


Where a note was given February 4th, 1855. payable twelve months at- 
teredate, ‘tin the common currency of the country, that which will pay 
tax;"? /fel:d, that the Legislative scale did not apply and that the note 
was solvable in United States currency. 

(ferrell vy. Walker, GON, C, 244; Mehesson v Jones, [hid 208% Cherry 
v. Savage, 64 N.C. 1038; MeCombs ve Griffith, GTN. Co 835 Williams 
v. Monroe, Ibid. 133; Howard v. Beatty, 64 N. C. 559. cited, distin. 
guished and approved.) 


Crvit Actioy, tried at Spring Term, 1876, of YapKIN Su- 
perior Court, before Cloud, J. 

This action was commenced in a Justice’s Court and was 
founded upon an instrument of writing of which the follow- 
ing is a copy: 

“Twelve months after date, we, or either of us promise to 
pay Samuel Johnson the sum of one hundred and ninety- 
vine dollars and fifty-two cents, in the common currency of 
the country, that which will pay tax, for value received of 
hin, 
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Witness our hands and seals. 
Rh. M. Allison. [Sea] 
PA. Miller. — [| Seal.] 
Wetness: U1. G. Hampton. 
February 4th, 1865.” 

Tt was agreed that this note was given for a quantity of 
bacon bought at a pubhe sale inade by Samnel Johnson, the 
intestate of plaintiff, and that it was publicly announced at 
said sale that Contederate money would not be taken, but 
that parties purchasing might pay in North Carolina Treas- 
ury notes if payment was made on day of sale, or might 
give notes payable twelve months after date in the “‘com- 
mon currency of the country—that which would pay taxes,” 

The plaintiff claimed the full amount of the note in Uni- 
ted States currency, but the defendant insisted that the 
value of the property bought, was the true value of the 
note. 

Ilis Ifonor being of opinion with the plaintiff, gave judg- 
ment accordingly, and the defendant appealed. 


Mr J. FL Gries, for plaintiff. 
Mr. J. AL MeCorkle, for defendants. 


Ropmax, J. When during the recent war a note was 
given for payment of a certain number of dollars, generally 
without specifying what sort ofdollars, it contained a latent 
ambiguity from the fact of there being several sorts of dol- 
Jars either actually in use at the time and place of contract 
or possibly in the contemplation of the parties. 

lence on the principles of the common law, parol evidence 
was held admissible to explain, by the circumstances attend- 
ing the contract, what sort of dollars the parties had in con- 
templation. Thorington v. Smith, 8 Wall. 1. 

The Act of 1866 made a presumption that the parties in- 
tended dollars in Confederate currency, but allowed this 


JANUARY TERM, 1877. 44% 


JOUNSON ¢@, MILLER. 


— es er eae re te le aay MS ace Sate & i a in er 


ant 


presumption to be rebutted by proof of a different intent. 
lerrell vy. Walker, 66 N. C. 244: Ale Resson v. Jones, 66 N.C. 
258; and Cherry vy. Savage, 64 N.C. 108. 

It has however never been held, where the written con- 
tract by its terms specified in what sort of dollars it should 
be payable, that parol evidence was competent to prove that 
it was payable in some other sort of dollars than that speci- 
fied on its face. Cases cited above. AMeCombs v. Griffith, OT 
N.C. 833 Wiileans v. Monroe, 67 N.C. 138. 

In such a case there is no ambiguity, and to allow such 
evidence would not be to explain an ambiguity, but to con-. 
tradict a contract in writing by parol, which is iadmissi- 
ble. 

In the present ease there is no ambiguity in the words on 
the 4th of February, 1865. The makers promise twelve 
months after date, to pay one hundred and ninety-nine col- 
lars and fifty-two cents, “di the conmon currency of the country, 
that which wht poy tar” These words express with reasona- 
ble certainty, that the dollars in which payment is to be 
made, shall be those which are the common currency of the 
country and which will be receivable in payment of taxes, 
at the time when the payment of the dollar is to be made, 

This contract was what the Court of Appeals of Virginia 
has aptly termed, a contract of hazard; that is to say, that 
each party took the risk of what the common currency, &e.. 
might be at the maturity of the note. 

If the war had continued and Contederate currency had 
continued to be common currency and receivable for taxes, 
(as it probably would have been if the Confederate Govern- 
ment had maintained its occupation of the country,) no mat- 
ter how much more worthless for other purposes it might 
have become, if would have been a good tender under the 
contract and the makers of the note might have profited by 
the depreciation. 
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Probably, as the event has occurred, the makers of the 
note will have to pay for the bacon more than they antici- 
pated when they purchased it, and perhaps more than they 
would have given had they foreseen what the course of 
events would be. That was a risk which they took, 
and they must abide it. dnwurd v. Beatty, 64 N.C. 559, 1s 
cited as in opposition to this view. In that case the note 
was dated 3 April, 1865, payable twelve months after date, 
“in current money.” The Judge of the Superior Court held 
as amatter of law, that upon the facts, “current money” 
meant “money current” at the maturity of the note. This 
Court held that these words left it uncertain whether the 
money meant was such as was current at the making of the 
note or such as should be current at its maturity, and held 
that parol evidence was competent to show the intention of 
the parties. In the present case, the language is more defi- 
nite and points to a future time which can be no other than 
the maturity of the note. 
There 1s no error. 


PER CURIAM. Judgment afirmed. 


FEREBEE JUSTICE and others v. JOHN A. GULON, 
Contingent Remainder -- Power of Court to Sell Land. 


A Court has no power to order a sale of land for the purpose of convert- 
ing it into other property where it 1s limited in contingent remainder, 
{Watson v. Watson, 3 Jones Eg. 400; Willams v. Ilussell, T4 N.C. 484, 

cited and approved.) 


Civin Action, tried at Fall Term, 1876, of Craven Supe- 
rior Court, before Seymour, J. 
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The action was brought to obtain an order to sell a cer- 
tain house and lot in the City of Newbern. In 1853, this 
property was conveyed by one Sarah ‘Tilman to a trustee 
“‘ for the benefit of her niece (the plaintiff Ferebee Justice) 
for life, with remainder to the children of said Ferebee who 
should survive her to be equally divided between them, with 
a further provision that if any child of said Ferebee should 
die before her leaving a child or children, such child or 
children should represent its or their parent in the division.” 

The trustee named in the deed was H. T. Guion now de- 
ceased, a brother of said Ferebee. The defendant is one of 
the brothers and one of the heirs at law of the deceased 
trustee, and was made a party to this suit to the end that 
an adjudication may be had upon the questions involved. 

Ferebee Justice who has been a widow for twenty years 
has three children, the youngest of whom 1s over the age of 
twenty-one, two of whom are married and have children 
and one of whom 1s unmarried. 

The plaintiffs demand that the said land be sold and the 
proceeds re-invested in other property under the same trusts, 
and that H. C. Justice be appointed trustee. 

The defendant demurred to the complaint and assigned 
as cause, that the class of persons to whom the land is hmited 
in contingent remainder are not in esse, and not represented 
in Court as parties. 

His Honor granted an order to appoint a trustee and sus- 
tained the demurrer, from which judgment the plaintiffs 
appealed. 


No counsel] for plaintifts. 
Mr. A. G. Hubbard, for defendant. 


FarrcuotH, J. The petition alleges that asale of the 
premises and re-investment of the proceeds would greatly 
promote the interests of the plaintiffs, and this allegation is 
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admitted by the demurrer of the defendant, who however 
denies the power of the Court to order a sale on the ground 
that the plaintiffs’ interest in the premises, except the life 
tenant, is contingent. The property was conveyed by deed 
to the defendant in trust for Mrs. Justice during her Hite, 
and then to be surrendered to her children who “ shall sur- 
vive her and be living at her decease,” to be equaliy divided 
&e, The Court would gladly aid the petitioners in promot- 
ing their interest, but it has not the power to do so. The 
estate of the plaintiffs is a contingent remainder and the 
contingency arises out of the uncertainty of the persons who 
will be able to take the estate at their mother’s decease. 
Some of the children now lying may die without issue and 
others may be born before the lite estate terminates. Noone 
can now tell how these matters may then be. ‘This rule has 
been long and well settled. The leading text books are uni- 
form on the sabject. In our State the leading case is Wal- 
son V. Watson, 3 Jones Eq. 400, and the last case is We/ains 
v. flussell, T4 N.C. 4843 and we can add nothing to the 
reasoning to be found in those authorities and do not con- 
sider it necessary to repeat it in this case. The demurrer 
must be sustained. 
No error, 


Per CurtaM, Judgment afhrmed., 
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JOHN BRADSHER, Adm 'rof W, A BRADSHER and others v. JOHN 
P. CANNADY and wife CORINNA and D. W. BRADSHER. 


Advancement ~- Gift by Parent. 


1, Whether a gift by a parent ix an ‘‘tadvancement’’ or not, depends upon 
the intention of the parent at the time the gift is made, 


2, A gift, absolute when it is made. cannot be convertel mto an ad- 
vancement by any subsequent statement of a wish to that effect by 
the parent, short ofa legally executed will. 

3. Asa general rule money expended in the education of a child is pre- 
sumed not to bean ‘‘advancement * 


(Meadows v. Meadows, 11 ire 148, cited and ap -roved ) 


Crvin Action, tried at Fall Term, 1876, of PeRsox Supe- 
rior Court, before Kerr, J. 

This was a Case Agreed and the material facts are as 
follows: W. A. Bradsher died in tS74, leaving him sur- 
viving, Kate Bradsher his widow, and the following named 
children, viz; Corinna, wife of J. P. Cannady, Darcy W. 
Bradsher, and Sidney and Seth Bradsher, minors. John 
Bradsher was duly appointed administrator. After paying 
all the debts of his intestate there remained in his hands a 
sum for distribution. A controversy arose between the 
parties as to the amount due each distributee, in consequence 
of certain memoranda being found among the valuable pa- 
pers of the intestate, of which the following are copies: 

“Corinna F. Bradshaw, now Corinna F. Cannady, to $800 
for her education, by advancement. and all other advance- 
ments made unto her to account for to my estate without in- 
terest.” 

“Darev W. Bradsher, to’ $800, tor his education, by ad- 
vancement and all other advancements made unto him to 
account for to my estate without interest. This is all done 
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tomake my two little boys equal in my estate.” Signed 
by authority of the intestate and witnessed, 

In reply to questions submitted, His Honor held: “That 
a parent has the right to charge as advancements the money 
spent by him in the education of a child. And if he ex- 
pressly thus charges money so given to his child, it consti- 
tutes an advancement. The paper writing (above set forth) 
is a valid and legal paper, and determines the intent of the 
intestate In respect to the money expended on Corinna aud 
Darcy, and they must account for said sums as advance- 
ments, in the distribution of their father’s estate. And the 
husband of Corimna inust account for money placed in his 
hands after his marriage to bay land or she must be held 
to account for it in addition to the advancements. That 
the widow takes one-fifth, being a clild’s part, in the distri- 
bution of the personal estate.” 

Judgment. Appeal by defendants, 


No counsel for the plaintitts. 
Mr. John W. Grahain, for defendants, cited Meudars v. 
Meadows, 11 Tre. 1485 Pusey. Debourerie, 3 Peere Williains, 


ee Ore: 


Ropauan, J. The North Carolina statute concermming ad- 
rancements, (Bat. Rev. ch. 45, $$ 104, 105, 106) is tounded 
on the statute of Distributions (22 and 23 Car. 2. ck. 10) and 
it is supposed does not differ in principle from the statutes 
of the other States which are likewise founded on that 
Act. | 
Although the N. C. Act (§ 105) requires a child to whom 
his intestate had given “any personal property of what na- 
ture or kind soever,” to give to the administrator an inven- 
tory thereof, &e. it has been uniformly held that these gen- 
eral words have arestricted meaning. Every gitt of person- 
al property by a donor who dies intestate is not necessarily 
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an advancement. A parent may ger? his child property in- 
stead of advancing ittohun. Whether a gift is an advance- 
ment or not depends on the intention of the parent af the 
dime the gqetis made, Ox yood ve Breeds hears, 1T Mass. 357; 
Riddles estite, WY Pa, 481, 6 Whart. 370. 

In the absence of direet evidence of the intention at that 
time, it must be inferred from the nature of the gift and from 
the circumstanees under which 1t was made. 

In Meadows v. Meadows, TL Tre, 148, it is said; “Advanec- 
ments are understood to be giits of money or personal pro- 
perty for the preferment or settling of a child in life, and 
not such as are mere presents of small value or such as are 
required for the maintenance or education of the child, which 
the law throws on the father at all events.” 

* Asa general rule money expended in the education of a 
child is not prestuned to bean advancement. Lhe presump- 
tion is that the parent takes these expenditures in the dis- 
charge of jis parental duties and that ali of his claldren are 
treated with equality in tins respect. But this presinnption 
mav be repelled by evidence” Riddles extate, 19 Pa. 431; 
Pusey ve Deloncerie, 3 POW, BLT teh ve Mitchell, § 
Ala, N.S, 414. 

A parent inay however make the expense of a child’s edu- 
eation an advancement, as it was held he did in Riddles case, 
ante, 

fn this case it is suid in substance, that the tastes, talents 
wad constitution ef one child may be such as to make it 
prudent in the parent to give such child his intended share 
of his estate In an education adapted to lis character rather 
than in anything else; while with respect to another child 
of a different character a different course would be prudent. 
The law theretore allows the parent to do either. 

The presumption that a parent intended the expenses of a 
child’s education to be an absolute gift will not be repelled 
by any declaration afterwards of a wish that they shall be 
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deemed an advancement, unless contained in a will legally 
executed  Witehell v. Mitchell, 8 Ala. N.S, 414. 

In the present case it is agreed by the Attorneys in this 
{Court (alt sae it is not stated in the ease agreed) that the 
writting dated June, 1874. and which appears to have been 
aigned bv the intestate W. A, Bradsher, was executed long 
atter the suins had been expended for the education of the 
ehildren mentioned in it. Evidently it was not co-tempo- 
rancous with the expenditure. It does not appear that the 
writing was executed with the formalities necessary to make 
ifa valid will anc it has never been propounded as such. 

We think that the intestate could not convert what was 
an absolute gift when it was made, into an advancement by 
any subsequent statement of a wish to that cffect short of a 
will. To do so would be to revoke an executed and pertect 
wift. Mis case closely resembles that of WWtchel ve Alitchell, 
above cited. In that case it is suid; “Tt appears that the 
intestate kept an account against his son Columbus which 
is added up on the book amd amounts to $8,032, at the close 
of which is this entry: ‘Acconated tor as se much that he 
fas had of his portion of any estate, if it is over jis portion 
he inust pay it back to them. ~ No question arises upon 
this instrument as a testamentary paper nor does it appear 
ro have been proved as such. It appears to have been offered 
as evidence of an advancement. Some of the items of which 
the account is composed are for expenses at college, whilst 
travelling, and reading Jaw. It is very certain that some of 
these items could pot be considered an advancement under 
dine statute, being expenditures which it was the duty of the 
parent to make, or at least of the propriety of making which 
Yre was the sole judge. [tis true that a parent who had ex- 
anded more upon the education of one of his children than 
mon the rest, night thinkit his duty to make the others 
eqvalwith lim by giving him proportionately less of lis 
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estate, but he could only accomplish this by a will, it could 
not be ettected by considering it an advancement.” 

We think Ifis Honor the Judge below erred in consider- 
ing that Corinna and Darcy Bradsher should account tor the: 
sums expended for their education. 

The writing spoken of speaks of other sums advanced to 
Corinna and Darcy. What these sums were and under what 
vireumstances they were given does not appear. We are 
therefore unable to say whether they should be considered: 
advancements or not. 

We concur with His Honor that the widow takes a child’s 
part of the personal estate, viz; one-fifth. 

Judgment reversed and case remanded to be proeseded in 
according to this opinion. 

Let this opinion be certified. 


Pea CURIAM Sudgment reversed, 


ho 
i os, 
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WILLDIS MEADOWS vy. JAALES C. COZART and others, 


Evidence -- Negotiable Instrument -- Action by Endorsee -- Date --~ 
Possession by Endorsee. 


1. In an action by an endorsee against the payers of a promissory note, 
wherein A (who in an action of attachment against the payee and en- 
dorser had garnisbeed the payers) had made himself a party defendant 
and alleged a want of consideration in the endorsement; fed. that a 
letter from the payee to the payers, claiming the money due on the note 
and demarding payment of the same, was not admissible in evidence. 

2, The date ofa deed or other writing is prima fucte evidence of the time 
ofits execution, 


eS 


. The possession and production in evidence of a negotiable note by an 
endorsce imports that he acquired it bona fide for full value before ma- 
turity and without notice ofany fact impeaching its validity, But when 
it is shown that there was fraud or illegality in the transfer the holder 
is called on to rebut the presumption by proving an adequate consider- 
ation. 

(Lyerly v. Wheeler, 12 Ive, 260: McArthur v. McLeod, 6 Jones, £75, cited 

and approved.) 


Crvin Action, brought by the plaintit! as Endorsee of a 
Promissory Note, tried at-a Special Term of GRANVILLE Su- 
perior Court, (August, 1876) before Seymour, J. 

By consent of the parties, Iis Jfonor tound the facts 
(which are substantially set out by Mr. Justiee Bynum in 
delivering the opinion of this Court) and adjudged ; 

1. That plaintiff was the owner of and entitled to inain- 
tain this action upon the note sued on. 

2, That said note in the hands of plaintiff is not subject 
to any equities between defendant and the payee thereof. 

8. That plaintiff have judgment for $625.00 and interest 
and costs. 

From this judgment the defendant Cozart appealed. 
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Messrs. Merrinon, Fuller §& Ashe, tor plaintiff. 
Messrs. L. C. Edwards and J. B. Butchelor, for defendants. 


Byxem, J. This is an action on a promissory note execu- 
ted hy Clement & Gooch to one Allen Waller on the 27th of 
ectober, 1867, for $625 and due the 27th of October, 18u8 ; 
and by Waller assigned by endorsement to the plaintiff on 
the 15th of July, 1868, before maturity. On the 4th of 
January, 1869, the defendant Cozart, instituted an action 
against Waller on a note duc him; and Waller being a non- 
resident he summoned Clement & Gooch by attachment pro- 
cess as debtors to Waller upon the said note of S625 now 
sued ou. In 1875, Cozart obtained a final judgment against 
Waller alone and now on his own application is made a par- 
ty defendant in this action, claiming a judgment against his 
eo-defendants, Clement & Gooch, on the note sued on by the 
plaintiff. He alleges that the assignment of the note by 
Waller to the plaintiff was without consideration and frau- 
dulent against creditors and that he has acquired a Hen upon 
it by his proceedings in attachment. The question of evi- 
dence relied on by the defendant will be first disposed of. 

On the trial the defendants Clement and Cozart became 
syitnesses in their own behalf and offered in evidence a let- 
rer trom Waller to Clement, dated in December, 1870, which 
claimed the money due on the bond in suit and demanded 
its payment to him. This evidence offered was ruled out 
by the Court on objection by the plaintitt, The evidence 
syas incompetent on two grounds: first beeause Waller was 
aot a party to the suit, and was a competent witness; and 
second, the letter was his declarations made after he had 
parted with the possession and. title in the note, by endorse- 
ment and delivery to the plaintitf and therefore inadmissi- 
ble. The defendants. however, attempt to parry the force 
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of the objection to the competency of the declarations of 
Waller, by insisting that the date upon the endorsement is 
no evidence as to creditors that it is the true date. The 
answer to thisis, that it has been expressly held in Lyerly vy. 
Wheeler, 12 Ive. 290, that the date of a deed or other wri- 
ting 1s print juece evidence of the time ofits execution upon 
the veneral principle that the acts of every person in trans- 
acting business are presumed to be consistent with truth, 
in the absence of any motive tor falsehood. Phe detendant 
Cozart again insists that having im his answer denied that 
the endorsement by Waller to the plaintiff was for value, 
and having alleged that the assignment was without con- 
sideration und void, it was a necessary part of the plaintift’s 
case to show the consideration, And that is the only ques- 
tion, The plaintiff proved the execution of the note and 
the endorsement and rested his cause. At common law, 2 
promise without a consideration was void, and to entorce & 
contract, u consideration must have been averred and prov- 
ed. The first exeeption to this rnle was in regard to prom- 
ises under scal. ‘The solenmity of the act of sealing an in- 
strmment was held to impart a consideration and to estop 
the party trom denying it, ‘Phe next relaxation of the rule 
was Indueed by the necessities of coumerce, and bills of ex- 
change and promissory notes were held to be prima facie 
evidence of consideration. A distinction was at one time 
attcinpted to be made between bills of exchange and pro- 
wissory notes, holding that the former were negotiable and 
the latter not, but the statute 3 and 4+ Anne, ended the con- 
troversy, by making prolissory notes “assignable or en- 
dorsable over in the same manner as inland bills of exchange 
are, or may be, according to the custom of merchants.” 
1. Lord Raymond 757. 

One effect of this statute, (and ours is but a copy 


‘s 


of the English Statute: Battle's Revisal chapter 10 § 1.4 
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was, that an action of debt might be maintained on 
a promissory note, without alleging a consideration and 
of course without proving one. As the execution of a 
promissory note imports a consideration, so likewise does 
an endorsement, and for the same reason; and the endorsee 
holds just as the payee held. Alc Arthur v. UMceLeod, 6 Jones 
475. The possession and production in evidence of a nego- 
tiable note by the endorsee, imports that he acquired it bona 
fide for full value before maturity and without notice of 
any fact impeaching its validity. That establishes a prima 
fucic case, and he may there rest it. Mallet v. Parker, 6 
Wend. 615; AeCann v. Lewis, 9 Cal. 246; 1 Daniel on Neg. 
Instr. § § 160, 170, 812. As the law presumes that every 
man acts fairly, it rests with the defendant to show some 
probable ground of suspicion, before the plaintiff can be re- 
quired to do more than produce the note on which he founds 
his action. But when this is done, when the defendant 
shows there was fraud or illegality in the transfer to the 
plaintiff, another phase is thrown on the transaction and 
the holder is called on to rebut the suspicion by proving an 
adequate consideration. Holines v. Avursper, 5 Binn, 469; 1 
Daniel on Neg. Instr. $$ 814,815. In our case no compe- 
tent evidence was offered by the defendant to rebut the pre- 
sumption of consideration for the endorsement. Cozart is 
therefore not entitled to judgment, but the plaintiff is. 
No error. 


PER CURIAM. Judgment affirmed. 
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*ISAAC FORBES vy. THE ATLANTIC & NORTH CAROLINA 
RAILROAD COMPANY. 


Negligence-- Failure of Rail Road Company to Provide Brakes -~ 
Injury to Stock -- Contributory Negligence. 


1, It is the duty ofa Rail Road Company to provide a sufficient number 
of brakes upon a train to stop it within areasonable time and distance, 
and a failure to do so is negligence. 

2, If one wantonly or carelessly drives stock upen the track of a rail 
road he is guilty of contributory negligence, and if the’stock is injured, 
cannot recover in an action against the Rail Road Company. 


CrviIL AcTION to recover Damages of the defendant Com- 
pany for killing two mules belonging to the plaintiff, tried 
at Fall Term, 1876, of CravEeN Superior Court, before Sey- 
mour, J. 

The defendant admitted that the mules were killed by a 
freight train as alleged, but insisted that the accident was. 
unavoidable. 

The engineer of the train testified that the mules came on 
the track from an old road whieh crossed the railroad 
about 300 yards ahead of the locomotive; that the train 
was running at the rate of about thirteen miles an hour down 
grade; that as soon as he saw the mules “he blew brakes, 
reversed the engine and blew the usual alarm whistle for 
frightening stock from the track ;” that all the brakes were 
applied, being four in number on the train which consisted 
of ten cars heavily laden, and that it was impossible to stop 
the train to prevent injury to the mules. This evidence was 
corroborated by another engineer who was on the train as & 
passenger, and by the brakesmen, one of whom further tes- 
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*Faircloth, J. being a stockholder in defendant Company did not sift. 
at the hearing of this case. 
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tified that he had been in the service of defendant company 
for several years as brakesman, and that in his opinion it 
was impossible to stop the train under the circumstances as 
aforesaid. 

It was also in evidence that the woods on both sides of 
the track were very thick at the place of the accident, and 
that two boys were driving the mules, and instead of cross- 
ing the track the mules turned and went down the same 
ahead of the train. 

The plaintiff then introduced one Hardison who testified 
that the road in which said mules were being driven was 
and had been a public highway for forty years; that de- 
fendant had built a bridge across a ditch on the east side of 
the track, which bridge had become rotten and had fallen 
in and the road at that point was impassable; that to avoid 
this obstruction and enable persons or stock to cross the rail 
road track it was necessary to go down thie track ; that said 
publie road led to a mill and that said track was used in 
the manner described by persons living in the neighborhood. 

It was also in evidence for the plaintiff that the train was 
running at the rate of about 25 miles an hour and that 
there was no diminution of the speed ut the time of the ac- 
cident. 

Under the instructions of [fis Tlouor the jury rendered a 
verdict for the plaintiff assessing the damage at #400. 
Judgment. Appeal by defendant. 


Messis. Green §& Stevenson, for plaintitt. 
Myr. A. G, Liubbard, tor detendant. 


Reape, J. The statute makes the mere fact of injuring 
cattle by a railroad priina fucie evidence of neglect, provided 
suit is commenced in six months; so that the case has to be 
considered with that disadvantage to the defendant. 
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In order to remove that burden the defendant offered evi- 
dence tending to show that the mules of the plaintiff eame 
upon the road suddenly at a place where they could not have 
been seen before they came upon it, and that the train was 
so near to them that it could not be stopped before it had 
killed them, althongh the servants on the train blew the 
alarm whistle and put down the brakes, and did everything 
in their power to stop it. ‘This evidence, if believed, made 
out for the defendant a complete defence if nothing more 
had appeared. 

But the plaintiff replies that the reason why the defendant 
could not stop lis train was because the train was running 
at too high a rate of speed and that there was not wu sufl- 
cient number of brakes upon it. And upon this question 
both sides offered evidence. Phe plaintif’s evidence tend- 
ing to show that the train was running twenty odd aniles an 
hour; and the defendant's, that it was only running twelve 
or thirteen miles an hour. There was no evidence as to the 
usual or necessary number of brakes for that train, nor was 
it left to the Jury as a tact; but Ihs Honor charged the jury 
as a matter of law that if the train was running at the usual 
speed of a freight train, then the number of brakes were 
sufficient and that there was no neghgence; but if it was 
runuing at the speed of a mail train, then the number of 
brakes was not sufficient and that there was negligence. 

In this we think there was error. 

Our attention was not called to any statute regulating the 
speed of freight trains or mail trains, or the number of 
brakes to each. And we are not aware of any such statute. 
There is certainly no rule of the common law to that effect. 
The law is, that there must be a sufficient number of brakes 
to stop the train within a reasonable time and distance. 
And whether there was such a number in this case, was a 
question of fact. And whether that fact was to be tried by 
the Court or by the jury it was to be tried upon evidence. 
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And here there was no evidence to guide His Honor or the 
jury and none to guide us. [f an expert had testified that 
the number of brakes on this train was not the usual and 
necessary number and that a greater number would have 
atopped the train before it strnek the mules, then Ilis ILonor 
might have charged as a matter of law that there was neg- 
ligence in not having the usual and necessary number of 
brakes, and in not stopping the train before it struck the 
mules. Or it an expert had testified that the speed was too 
high and that therefore it was not and could not have been 
stopped within reasonable time and space, [is ILonor might 
have charged that there was negligence. But there was no 
evidence of that kind. 

The defendant insists further that the plaintiff's servants 
wantonly, or at least carelessly, drove his mules upon the 
defendant's road and were thereby guilty of contributory 
neghgence. If the fact be so then it is a good defence. 

Railroads are lawful and useful and while they must use 
care not to injure the citizen, the citizen must use care also. 
And he cannot complain if harm come to him by his owu 
negligence. 

The plaintiff however rephes that he was driving his 
mules along a public road and that a bridge was down 
which it was the defendant’s duty to keep up, and that on 
that account, his mules could not cross the defendant’s road 
and escape as otherwise they would have done. 

The facts in regard to this are not sufficiently stated to 
enable us to see how it was. | 

What we have already said will be sufficient to guide the 
next trial. 

Error. 


Per CURIAM, Venire de novo, 
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W. S, SUDDERTH and others v. JOSEPH BRITTAIN, Sheriff and 


others. 
County Commissioners -- Levy of Taxes. 


1, County Commissioners have no power to assess additional taxes for 
previous years upon land on a subsequent increased valuation, after 
the taxes for such previous years have been paid. 


Ww 


. The understatement of the area of a tract of land by the person listing 
it for taxation even if it be fraudulent, does not warrant the County 
Commissioners in going back and levying taxes upon the difference be- 
tween the listed and actual area, after the payment of the taxes origi- 
nally levied, 


Crvit Action, tried at Fall Term, 1876, of Burks Supe- 
rior Court, before /lenry, J. 

Jfis Honor made an order restraining the cletendants, 
Sheriff and Board of Conimissioners of said County, frona 
the collection of taxes assessed upon the Jand described in 
the complaint and alleged to be due. The facts are suth- 
ciently stated by Mr. Justice Ropman in delivering the 
opinion of this Court. 

The defendants appealed from said order. 


Mr. A.C. Avery, for plaintiff. 
Mr. G. N. Folk, tor defendants. 


Ropmay, J. The very diffenlt hand-writing of this re- 
cord and the great mass of irrelevant matter which it con- 
tains, make it extremely difficult to ascertain what are the 
pertinent facts and what the questions presented for our de- 
termination. 

We think however that the facts stripped of all unnecessa- 
ry detail, and so far as they are material to our decision, 
which appear not to be disputed, are these: 
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The plaintiffs, or those whom they represent, in 1871-’2- 
3-45, owned and still own a certain piece of land lying 
in several townships of Burke County. In 1871-’2-’3~’4, 
they listed it for taxes as containing 1,450 acres. It was — 
valued by the proper County officers at fifty cents per acre, 
and the taxes at that valuation were duly paid for those 
years. In November, 1875, the County Commissioners, sup- 
posing that the real area was greatly in excess of that at 
which it had been listed by plaintiffs, caused it to be hsted 
at 12,245 acres, and valued it at 33 cents per acre and or- 
dered the Sheriff to collect taxes upon that valuation for 
1871-23-45. The taxes for 1875 were also paid. but on 
what valuation does not distinctly appear. The plaintiffs 
demand an injunction against the collection of any taxes for 
those years, (18712-3834 and 5) on the ground that they 
have paid all that were duly levied. 

The question presented is thus seen to be this; Could 
the County Commissioners of Burke, upon a valuation of 
land made in 1875 or 1876, collect taxes upon that land for 
previous years, after the taxes upon the valuation of those 
years had been paid? Can a valuation be retrospective ! 
The answer depends upon our legislation, Buattle’s Revisal 
ch. 102, enacts as follows ; 

See. 1. The township trustees on 1st April in each year, 
(or thereabouts, for the time seems to be left somewhat in- 
definite) shall lst all lands for taxes. 

Sec. 16. On the third Monday in May, the County Com- 
missioners shall revise such lists and valuation reported to 
them, 

Sec. 21. Tax lists shall be delivered to the Sheriffs for 
collection, on or before the first Monday in July. 

Sec, 24. Provides for a re-valuation in certain cases where 
by accident the value has decreased, before the tax becomes 
due. 
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Sec. 25. Provides that if before the tax becomes due, the 
property has increased 25 per cent 1n value, otherwise than 
by reason of improvements made by the owner, the valua- 
tion may be increased. 

This is the only legislation pertinent to the question that 
we are aware of, County Commissioners are created by leg- 
islation. They have no powers not conferred on them by 
some Act of the Legislature. We know of no Act which 
empowers thein to alter the valuation of property after the 
tax has becomne due. They cannot do so atter the tax lists 
have been delivered to the Sheriffs except in cases specified 
in sections 24 and 25. The necessary implication fron 
these sections is that the power to alter is denied to the 
Commissioners in cases not covered by then. ‘The express 
grant of the power limited as to time, excludes the idea of 
the previous existence of the power unlimited as to the time 
in which it may be used. If the power claimed by the 
Commissioners had existed, these sections would have been 
unmeaning and superfluous. 

It is argued however that the statement of the area by 
the plaintiths, was so grossly less than the real area, as to 
imply fraud; and that in such case the Commissioners may 
go back and levy the taxes thus withheld. 

The mere understatement of the area 1s not proof and is 
very slight evidence of a fraudulent understatement. 

The area of very few tracts of wild mountain or swamp 
land is accurately known or capable of being ascertained 
except at an expense exceeding the value of the land. Old 
grants when carefully surveyed are generally found to over- 
run the quantity called for; but sometimes by reason of the 
inclusion of prior grants, they fall short. 

Land is not now taxed uniformly by the acre as it once 
was. 

The County officers are required to value the land and in 
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such valuation the quantity 1s notan element ofsale or even 
of primary importance, Spealking generally, the land of an 
owner which is occupied together as one piece is to be val- 
ned asa whole. The Act ($9) requires the owner of land 
in listing it to state the quantity owned by him in the town- 
ship and fo deseribe tt by us name if tt have one, or otherwise in 
such way that it may be identified. The valuers have to ascer- 
tain the market value, and in this, quantity is an aid bat 
not an absolute guide. Many other things must be con- 
sidered, as the situation,as in a city or in the country, the in- 
come which is or may be derived from it in its present state, 
the demand for that sort of property, and others which will 
readily occur, For this reason the Jand is required to be 
identified by description, The Township Trustees who 
value in the first instance are presumed to be informed of 
all the circumstances affecting the value of al] the lands m 
their Township, and the revising Comiissioners may exam- 
ine witnesses if they think proper. The valucrs in the 
course of their valuation may, if they find it conventent, put 
the land at so much per acre in the first instance, but they 
must in every justance at last value it as a whole, as in no 
other way can the percentage of taxation be appled and the 
tax be caleulated as is required to be done, before giving the 
lists to the Sheriff, But if it were admitted that the plain- 
tiffs had knowingly understated the quantity, it is not seen 
how this fraud could give to the County Commissioners a 
power to re-value, which the Act has not given. If they 
‘an go back one year they may go back indefinitely. [the 
ownership of the land at tle date ofthe re-valuation contin- 
ued the same that it had been in the previous years, such a 
power would be impolitie and evil, as it would expose all 
men, who whether ignorantly or wilfully had at any time 
understated the quantity of their land, although the quanti- 
ty had not sensibly influenced the raluation, to vexatious or 
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malicious prosecutions. But ifthe land had changed own- 
ers either by division of an inheritance or by purchase du- 
ring the years for which the Commissioners undertook to 
review the valuation, the consequences would be unjust in 
the extreme. Taxes duly levied are a len on land until 
paid, no matter into whose hands it may go. An heir on 
partition of the realty of his ancestor or a purchaser may 
readily inform himself, whether the taxes appearing on the 
tax lists for two years preceding have been paid, and he is 
‘pound to do so. They are open inetunbrances. But he 
could in no way inform himself of the liability of the land 
to taxes upon a new valuation In consequence of an under- 
valuation years before. The possibility of such a secret in- 
cumbranece being sprung upon a purchaser would discourage 
sales. Fortunately the Act of Assembly gives no counte- 
nance to such a claim. The County Commissioners have 
time froin the day on which the valuations are returned to 
them by the Township Trustees, up to the time when the 
tax lists are delivered to the Sheriffs, in which to revise the 
valuations and in the cases mentioned in sections 24 and 25, 
they have up to the day when the taxes are due. After 
that time their power to act on the subject ceases. 

We content ourselves with stating the general principles 
which govern this case. We cannot gather with certainty 
when or upon what valuation the taxes of 1875 were paid. 
Any questions of fact respecting the taxes of 1875 and 1870, 
are left open to be decided if necessary in the Superior 
Court. 

It was objected by defendants that plaintiffs might have 
obtained all the relef to which they were entitled upon an 
appeal from the Board of Comimissicuers to the Superior 
Court. This objection was not pressed before us no doubt 
because the parties desired a decision on the merits. The 
orders of the Board respecting the rce-valnation were not very 
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definite and this taken in connection with the prolonged ne- 
gotiation for a compromise differ this case from an ordinary 
one where property is improperly valued. Without discuss- 
ing the question, we think under all the circumstances, the 
present mode of seeking relief may be sustained. 

There is no error in the judgment appealed from and it is 
affirmed. Case remanded. Let this opinion be certified. 


Per CURIAM. Judgment affirmed. 


WILLIAM CLARKE v. D. M. WAGNER and others. 


Ejectment -- Natural Boundaries -- Confliet of in Grant. 


Although natural boundaries contro] course and distance and require a 
straight line from one corner to another, yet where the grant has such 
other description by natural boundaries (as the boundary of an island) 
as to require a departure from a straight line, the latter will control. 


Crvin Action to recover possession of Real Estate, tried 
at Fall Term, 1876, of InepELL Superior Court, before Bux- 
ton, J. | 

The facts are stated in Clarke v. Wagner, 74 N.C. 791. 

Verdict and judgment for defendants. Appeal by plain- 
tiff. 


Messrs. M. L. McCorkle and R. F. Armfield, for plaintiff. 
Messrs. Scott & Caldwell, for defendants. 


Pzarsoy, C. J. This case was before us at January Term, 
1876, reported in 74 N. C. 791. The reporter sets out a cor- 
rect and well engraved plat of the localities, material to the 
question of boundary, presented in the case. 
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The finding of the jury, that Island No. 1 was the Island 
called for in the Houston grant, is decisive of the case. 

The upper end of the Island isthe beginning corner. The 
lower end of the Island is the second corner. The “course: 
and distance’ in the grant from the “upper end of the Island 
to the lower end,” do not hit the lower end of the Island, 
and is out of the case. We suppose that circumstance was 
allowed due weight by the jury as to Island No. 1 and 
Tsland No. 2. The corner of the upper end of the Island 
which is fixed by the verdict te be Island No. 1, and the 
corner at the lowerend of the Island, are natural boundaries 
which control ccurse and distance and require a straight 
line from the one corner to the other even though it splits. 
Island No. 1, unless there be some other description by natu- 
ral boundaries to control the straight line from the one cor- 
ner to the other. Butthe grant has such other description 
by natural boundaries which requires a departure from a 
straight line, to-wit; “including two small Islands ;” and fo. 
fit in this description the line from the upper end of the 
Island to the lower end thereof must be made torun trom 
the upper end of Island No. 1, to the upper end of Island No. 
2; thence along its western margin to its lower end ; thence 
a straight course to the lower end of Island No. 1—a fixed 
natural boundary—thence to the post oak corner, &c. 

The point made by the astute counsel for the plaintiff, 
that a straight line from the lower end of Island No. 1, to 
the post oak corner is controlled by the “white oak” 
which is marked as “a fore and aft line tree,’ has nothing 
to rest on, for this is not a case of lappage. Both parties. 
claim to the true line of the Houston grant, and that being 
fixed, settles the controversy. 


Per CURIAM, Judgment affirmed. 
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N. L.STITH v. JACOB LOOKABILL. 


Trustee -~ Possession of Land by Equitable Owner. 


i. A grantee of a trustee who holds only the legal title to land stands in 
the shoes of the trustee. | 

~ Jn an action by such grantee against the person entitled to the equita- 
ble estate who is in possession, for the recovery of the land ; ffedd, that 
the plaintiff is not entitled to recover. 


Civi, Action to recover possession of Real state, tried 
at Fall Term, 1875, of CaBaRRus Superior Court, before 
Schenck, A. 

The plaintiff claimed as devisee of one A. B. Stith, who 
hought the land in controversy at execution sale. The de- 
fendant claimed as tenant of one Sturges who claimed to be 
the owner in fee of said land, or 1f not the owner in fee, then 
the beneficiary owner, and entitled to the equitable fee 
therein, but by consent of both parties the Court found the 
facts to be as follows: 

1. Plaintit¥ and detendant both derive title from one Jotun 
Vf. Lisle, who executed a deed in trust to one Camman on 
the 9th July, 1553. 

2 Under certain proceedings, (which were admitted,) in 
svlich said A. B. Stith was plaintiff and said Camman de- 
fondant, a levy was made on the 27th of September, 1855, 
and thereafter a sale and deed were made by the Sheriff to 
said A. B. Stith, conveying the land in dispute. A. B. 
Stith died leaving a last will and testament in which he de- 
vised said land to plamtuf, 

8. That said deed in trust from Lisle to Camman convey- 
ing said land was executed at the instance and by the di- 
rection of the Conrad Ill Gold and Copper Company. 


30 
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4+. That one George R. Taywell negotiated said sale to 
said Company at $40,000 and that in pursuance of their 
original purpose, the North Carolina Mining Company, 
through the efforts of said Haywell, a member thereof, be- 
eame a branch of said Gold and Copper Company. 

5. Said property went into the possession of said) Mining’ 
Company on 7th of July, but the said deed from Lisle to 
Camman was not really executed on the 9th of July, 1853. 

6. On the Loth of October, 1854, said Mining Company 
executed a deed in trust conveying said land to one Sloan, 
who took possession of the same; and during his occupancy 
of about six years, he paid certain debts against both of said 
Companies, and contracted others in course of his operations, 
and to pay these he advertised and sold said land according: 
to the provisions of said trust, when one Russell Sturges be- 
came the purchaser and obtained a deed. 

7 That plaintitf and lis devisor were stockholders in said 
Mining Cotnpany and assisted in its organization; that said 
Sturges was a member of said Gold and Copper Company, 
and that said Camiman, individually and as trustee, had full 
knowledge of all of said proceedings and assented thereto. 

His Honor thereupon held, that plaintiff was the owner 
of the legal estate subject to the equities of the cestui que 
frusis under the Camman deed. The devisor of plaintiff 
being a purchaser at Sheriff's sale, sueceeded only to the 
rights of the defendant in execution and is affected by all 
the equities against hina; in other words Stith stands in the 
shoes of Camman. Wlke v. Moody, G65 N.C. 599. Tf Cam- 
man is estopped to deny the equitable or legal title of Stur- 
ves, so is Stith and his deyisee, the plaintiff; and Caimman 
taking interest and advantage by and under his acts and 
deed is estopped trom denying the deed of Sturges who 
claims directly through him. 

The motion of plaintiff for writ of possession was over- 
ruled. Judgment that defendant go without day and re- 
cover costs. Appeal by plaintiff. 
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My. W. H. Bailey, for plaintif. 
Messrs. Dillard & Gilmer and J. M. MeCorkle for defend—- 
ant. 


Reaves, J. Landis conveyed to A in trust for B. 

A has the legal title and conveys to C. 

B has the equitable title an conveys to D. 

Who is entitle.l to hold the land in this Court, C or D ? 

Very clearly D is entitle] to hold the land in a Court of 
equity as this is. 

That is substantially this case, ancl that principle settles 
this case in favor of the defendant. 

John M. Lisle, conveyed the laud to one Camman in trust 
for certain persons. The plaintiff's devisor had an execution 
against Camman leviel on the lanl anil bonsht it at 
Sheriffs sale. That puts the plaintiff in the shoes of Cam- 
man with the naked legal title. 

The cestd que trusts conveyed to Sloan who conveyed to 
the defendant’s landlord. That puts the defendant in the 
shoes of the cestui que trusts with the equitable title. 

The plaintiff insists that even if that principle be correct, 
yet it does not apply here because the defendant does not 
represent the cestud que trusts; that the cestu: que trusts were 
the Conrad Ifill Gold and Copper Company ; and that that 
Company attempted to join aud merge itself into the North 
Carolina Mining Company, by proceedings which were ir- 
regular and ineffectual for that purpose, and that the said 
North Carolina Mining Company conveyed to Sloan, &e., 

It may be admitted as contended by the plaintiff, that 
the deeds and proceedings relied on by the defendant, are 
irregular and ineffectual to pass the legal title, for if they 
had been ever so regular and formal they could not have 
passed the legal title. The legal title was in the plaintiff 
and not in the cestud que trusts. But what the defendant 
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rightly insists upon is that the deeds and proceedings coup- 
led with the facts that they were for value and were fair 
and bona fide, operate as assignments of the equitable interest 
of the cestut que trusts; and that having the possession of the 
land he is entitled to hold it. 

There is no error. 


Per Curiam. Judgment afirmed. 


J.B. LITPLEJOUN and wife v. C.J. EGERTON and another. 
Homestead -- Waiver by Husband. 


A husband who by zarel waives his hemestead and by assuranees and 
representations that he never intends to claim his homestead, induces 
another to purchase the sane, is not thereby cs’opped from afterwards 
asserting his claim thercto. 


Civin Action, tried at Spring Term, 1875, of FRANKLIN 
Superior Court, before Watts, J. 

The complaint states substantially that the plaintiff J. B. 
Littlejohn in October, 1868, was seized of a tract of land in 
Franklin County containing about $30 acres and that during 
the years 1867-’8, sundry judgments were obtained against 
him and exccutions issued thereon and placed in the hands 
of the Sheriff subsequent to the adoption of the Constitution 
in 1868. The homestead and personal property exemption 
were allotted to said defendant on the 28th of November, 
1868, in the manner prescribed by an Act ratified August 
22nd, 1868; two hundred acres of said tract being set apart as 
a homestead. Ou the 80th of November, 1868, the Sheriff 
sold said tract by virtue of said exceutions and W, TH. Lit- 


JANUARY TERM, 1877. 469 


LITTLEJOHN v. EGERTON. 


ae ee kee ee ee te pe 


tiejohn (the son of plaintiff) purchased with notice that said 
homestead had been allotted, and subsequently sold the land 
to Yarborough, who sold to Minnitree, who sold to the de- 
fendant C. J. Egerton. 

That soon after said defendant obtained a deed from Muin- 
nitree he demanded possession of the plaintiff, who had re- 
mained in possession and occupied the same as a homestead. 
The plaintiff being advised that he was not entitled toa 
homestead and apprehending litigation surrendered the pos- 
session to the defendant, and that thereafter the plaintiff was 
advised of his legal rights in the premises and demanded 
possession of that part of the land set apart as a homestead, 
although the same had not been allotted by metes and 
bounds. 

The defendants in their anwser insisted that the execu- 
tions as set forth in the first allegation of the complaint were 
levied before the adoption of the Constitution of 1868, and 
ereated a lien upon said land. They further insisted that 
the said allottment had not been made as provided for by 
said Act and alleged numerous irregularities in the proceed- 
ing therefor. 

The defendants further insisted that plaintiff was not en- 
titled to a homestead by reason of the hen created as afore- 
said, and that plaintiff had waived all claim to the same in 
consideration of a compromise agreed upon between him 
and certain creditors at or about the time of said Sheriff's 
sale, with which agreement the plaintiff had failed to com- 
ply. 

That said compromise was arranged by said W. H. Little- 
john with the consent and approval of his father, the plain- 
tiff, J. B. Littlejohn. 

That before buying the property, the defendant was in- 
formed by the plaintiff that there would be no difficulty in 
his getting Immediate possession. 
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That defendant was a bona fide purchaser for value with- 
out notice of any claim on the part of the plaintitt. 

The plaintiff demurred to defendants’ answer. 

Ifis Ifonor overruled the demurrer and adjudged that de- 
fendants recover costs. 

The plaintiffs thereafter, to-wit : on the 2nd March, 1876, 
filed a petition for a Certiorar: which was granted and the 
ease brought to this Court as on appeal by plaintiffs. 


Messrs. A. M, Lewis and Bushee & Bushee, for plaintitts. 

Messrs, Batchelor & Son tor defendants, cited MeKethan vy. 
Zerry, 64 N.C. 25; Moyo v. Cotten, 69 N.C. 2893 Afiller v. 
L.g L. Co, 66 N. C. 508; Mason v. Willams, Ibid, 570; 
Smith v. Hunt, 68 N. C. 482; Blachwood v, Jones, 4 Jones Ku. 
54; Gunn v. Barry, 15 Wallace, 610; Sherrill ve Sherrill, 73 
N.C. 8. 


Pearson, C.J. The question presented by the pleadings 
is this: Cana husband who by parol waives his homestead 
and by assurances and representations that he never intends 
to claim a homestead induces persons to buy the land at full 
price including the homestead, afterwards change his mind 
and claim the homestead, or is he estopped by matter in pa/s 
because the successive purchasers would be injured by his 
false assurances and misrepresentations ? 

The Constitution Art. X § 8, permits a husband to dis- 
pose of his homestead by decd provided the wife signs the 
deed “and is privily examined according to law.” So the 
idea of an estoppel by matter 77 pois is out of the question. 

We declare our opinion to be that the plaintiffs are enti- 
tled to a homestead, but we cannot give judgment or order 
a writ of possession for the reason that it appears by the 
complaint that a homestead has not been assigned by “metes 
and bounds.” And the allegations in the answer; that the 
assessment was in many respects irregular ; that it is greatly 
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in excess of the sum of $1000; and that it was not regis- 
tered until 1873, after these several sales had been consum- 
mated which are admitted by the demurrer, show that a 
homestead has not been duly assigned. 

So we cannot order a writ of possession until the plaintiffs 
have the homestead assigned according to law by metesand 
bounds and a certified copy is filed in this Court, when the 
plaintiffs will have leave to move for a writ of possession. 

There is error. The plaintiffs may proceed as they are 
advised 


PER CuRIAM. Judgment reversed. 


JACKSON B, HARE, Adm’r. v. SALLIE D. JERNIGAN and others 
Deed -- Not Valid Without Registration. 


A deed executed and delivered but never registered does not pass the 
legal estate; Therefore, where A purchased and obtained a deed in fee 
to real estate, which was never registered and thereafter the grantor at 
A’s request executed and delivered a deed in fee to A’s wife for the 
same land, which deed was duly registered, (A having other property 
fully sufficient to satisfy all his then creditors ;) Held, that A‘s wile ac- 
quired an absolute estate in the land. 

{Triplet vy. Witherspoon, 74 N. C. 475; Wilson v. Sparks, 72 N. ©. 208; 
Hogan v. Strayhorn, 65 N.C. 279; McMillan v. Edwards, 75 N.C. 81; 
Linker v. Long, 64N. C. 296, cited, distinguished and approved. ) 


Civit Action, tried at Spring Term, 1876, of Herrrorp 
Superior Court before Moore, J. 

In February, 1866, the plaintiff's intestate, John EL. Jerni- 
gan, bought of one Jacob Sharpe a water mill for the sum 
of $6,350 and obtained a deed in fee simple. Ile took pos- 
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session of the same and expended in repairs, &c., about $1200 
of his own funds. 

In June, 1866, Sharpe, at the request of said intestate, ex- 
ecuted in his presence a deed for the same mill to the de- 
fendant Sallie D. Jernigan, the wife of intestate J.H.Jernigan, 
who delivered the deed to his wife in the absence of Sharpe. 

Sharpe stated that he thought the first deed was surren- 
dered to him and destroyed. 

The deed to Mrs. Jernigan was registered after the death 
of her husband which occurred in 1870; but the said deed 
of February, 1866, was never proved or registered. The 
only money paid to Sharpe in consideration of said purchase 
was by the intestate at the date of first deed. In February, 
1868, Jernigan and wife conveyed the said property to the 
other defendant, Seth Nowell, and took in payment several 
notes made payable to defendant Sallie D. Jernigan, which 
she has since held and claimed as her own property. 

These notes are the subject of this action and the plain- 
tiff as administrator of Jernigan demands judgment for the 
sum due thereon to the end that it may be applied to the 
payment of the outstanding debts of his intestate. 

It was admitted that the intestate was solvent until 1868, 
when he became insolvent and continued so until his death 
in 1870. 

The facts found by the jury were: 

1. “That in June, 1866, the date of the deed to Mrs. 
Jernigan, the intestate owned property in his own right of 
the value of $6800, exclusive of said mill; that he expended 
on the miJ] $1200, and was indebted $2300.” 

2. “That the surrender of the deed to himself and the ex- 
ecution of the deed to the defendant were not done or pro- 
eured to be done by the plaintiff’s intestate with the intent 
to defraud creditors.” 

Upon this finding, His Honor declared that in June, 1866,. 
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the plaintift’s intestate retained property fully sufficient and 
available for the satisfaction of all his then creditors, and 
held that the title to said property under the deed of Feb- 
ruary, 1866, remained in John H. Jernigan, (notwithstand- 
ing the alleged surrender,) until divested by the sale to 
Nowell, in February, 1868. 

The said intestate being insolvent at the time of said sale, 
Tlis ILonor was also of opinion that the proceeds of the same 
should be chargeable with the payment of his debts and 
gave judgment in favor of the plaintiff Appeal by de- 
fendants. 


Mr. Walter Clark, tor plaintiff. 
Messrs. Moore & Gatling and Gdliam & Pruden, for defend- 
ants. 


Byxeum, J. Suppose the deed from Sharpe to John IL. 
Jernigan had been duly registered so as to pass the title to 
him, in February, 1866, and that in the following June, 
Jernigan had conveyed to the use of his wife by deed duly 
registered. The title of the wife would have been good 
against all the world, for upon a proper issue submitted, the 
jury have found that at the time of the execution of the 
the second deed, the husband owned property subject to ex- 
ecution twice the amount of his debts, and upon that find- 
ing the Court adjudged, as matter of law, that Jernigan 
“retained property fully sufficient to satisfy all his then 
ereditors;” and from that judgment the plaintiff does not 
appeal. The jury also found by their verdict, that the sur- 
render of the first and execution of the seeond deed, were 
“without the intent to hinder, delay or defraud creditors.” 
Upon such a view of the case, of course the plaintiff could 
not recover. Hence he is compelled to take the ground that 
the first deed vested the legal estate in John H. Jernigan, 
and that the deed of Jernigan and wife, executed to Nowell 
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in 1868, was the conveyance of the husband's land, and that 
he being then insolvent, the deed was fraudulent as against 
his creditors and that the notes for the purchase money be- 
longed to his estate. 

This presents the single question, whether a deed execu- 
ted and delivered, but never registered, passes the legal 
estate. It is indisputably settled in North Carolina, that it 
does not, under our statute, Bat. Rev. ch. 35,81. Triplett 
v. Witherspoon, T4 N. C. 475; Wilson v. Sparks, 72 N.C. 
208; Hogan v. Strayhorn, 65 N.C. 279; McMillan v. Edwards, 
75 N.C. 81. 

The title therefore not having passed to John H. Jerni- 
gan by the deed of February, remained in Sharpe, the bar- 
gainor, and was by him passed to Mrs. Jernigan by the deed. 
of June, which was duly proved and registered. The hus- 
band having means “fully sufficient” to pay all his debts 
aiter the purchase of the land, and the jury having negatived 
all fraudulent intent as to creditors, it was certainly Jawful 
for him to direct the deed to be made to his wife or any 
body else. It was his own concern. 

Linker v. Long, 64 N.C. 296, cited by Mr. Clark, has no 
application, for there the deed was registered and the reg- 
istration related back, so as to pass the title from the date 
of the deed. The deed was therefore admissible as evidence 
of title, although it had been re-delivered by the bargaince 
to the bargainor. 

The maxim eo legamine quo legatur has been shorn of much 
of its unrelenting nature. Al} mortgagesand deeds of trust 
though proved and registered, may now be discharged and 
the title be revested in the grantors, by a simple endorse- 
ment upon the margin of the Register’s book, that the pro- 
visions thereof have been satisfied. Bat. Rev. ch. 35, § 29. 
As the title to lands may be thus passed without deed, 
so on the other hand, the title sometimes cannot be passed 
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by a deed duly executed and delivered without other ob- 
servances. ‘The whole matter is regulated by statute. 

The exceptions to evidence, taken by the plaintiff in the 
progress of the trial and overruled by the Court, cannot be 
considered, as no appeal appears to have been taken by him. 
They appear not to have been insisted on in this Court, and 
we take it that they were abandoned as untenable. 

There is no error. The defendant, Sallie D. Jernigan, is 
entitled to judgment against the plaintiffon the verdict, and 
we are of opinion that she is entitled to judgment against 
her co-defendant, Nowell, upon the notes. ©. C. P. § 248. 

The judgment is reversed and the case remanded to be 
proceeded with tn accordance with this opinion. 


Error. 


PER CURIAM. Judgment reversed. 
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J.C. HALL and others v. WILLIAM A. DNOLLIFIELD, 


Entry and Grant -- Waiver of Eniry. 


No estate or interestin landis acquired by an entry ; only a right ofpre- 
ference. So where A and B enter land jointly and afterwards B de- 
clines to take out agrant from the State and A takes out one jn his own 
name, paying the purchase money therefor; //ed/, that B has no estate 


in the land, 
(Beaman vy. Simmons, ante 43; Testerman v. Poe, 2 D. & B. 108, cited 


and approved.) 


Caszé AGREED, heard at Spring Term, 1876, of MircHeu. 
Superior Court, before Henry, J. 

The following are the material facts in this case, viz; 
The defendant and one E. A. Ilall (deceased ancestor of 
plaintiffs) had an entry made for a tract of land on the books 
of the Entry Taker in Mitchell County in their joint names, 
the defendant paying the Entry Taker’s fee and Ilall agree- 
ing to reimburse him one half of fees, which he never did. 
Subsequently defendant proposed that they should take out 
a grant from the State for the land so entered, &c. when Hall 
told him that he had declined the idea of doing so as he was 
fearful of a prior entry and that he, the defendant, could get 
some one else to go into it with him. The defendant made 
arrangements and took out a grant in Jus own name and 
paid the whole of the purchase money and afterwards sold 
the land to other parties, After Hall’s death his heirs in- 
sist in this proceeding that the defendant holds one half of 
said land in trust for them. 

His IIonor gave judgment for detendant for costs, Ap- 
peal by plaintifts. 
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Messrs. W. W. Flemming, and R. W. Sandifer, for plaintiffs, 
cited Featherston v. Mills, 4 Dev. 506; Crow v. Tolland, Lbid, 
417; Bat. Rey. ch. 50 § 10. 

Mr. A. C. Avery, for defendant, cited 3 Mur. 68; Adams 
Eq. 155-7, (note) Henderson v. Hoke, 1 D. & B. 149; Pegues 
v. Pegues, 5 Ive. Eq. 418; King v. Weeks, 70 N.C. 372. 


Farronotu, J. (After stating the facts as above.) The 
public lands of the State are open to entry by any of its citi- 
zens and the first declaration of intention 1s made on the 
books of the Entry Taker in the County where the land lies 
and this gives priority, called a pre-emption right. No es- 
tate or interest in the land is thereby acquired. No consid- 
eration is paid and none of the requisites for that purpose 
are performed, but simply the right to be preferred when 
the money is paid and the other formalities required by the 
statute are complied with. 

In Beanan v. Simmons, decided at the present term it was 
held, that although thedefendant had sold land to the plain- 
tiff, received a part of the purchase money and delivered 
him a deed, a surrender of the deed by agreement before it 
was registered gave the defendant a good title free from any 
equity of the plaintiff. One who bids off land at a Sherift’s 
sale may relinquish or assign his bid by purof to another and 
the Sherift’s deed to the latter will be valid. Testermean vy. 
Po, 2D. & B. 108. 

The first purchaser has no further coneern or interest in 
the matter unless by agreement the assignment is made for 
his benefit. If in matters of contract like these, an assign- 
ment may be made by pa of, we can see no reason why a 
mere inchoate pre-emption right hke the one before us can- 
not be assigned in like manner. 

When Hall relinquished his right, there was no agreement 
that defendant would obtain title and hold the Jand or any 
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part of it for his benefit; on the contrary he expressly direc- 
ted the defendant to get somebody else to go into it with 
him. 

No error, 


Per Curiam, Judgment athrmed. 


K. M C. WILLIAMSON v. LOCK*’S CREEK CANAL COMPANY. 
Action for Diverting Water -- Evidence. 


In an action for damages against a Canal Company for diverting water 
from plaintif*s mill by cutting a ditch which dramed a swamp from 
which the supply of water was obtained, it 1s necessary for the plaintHf 
to show that his mill was in use before the charter of the defendant 
Company was granted. 

Oucere. Does the amended charter of 1871-2 relate back to the origmial 
charter so as to vive the defendant an inchoate title by occupancy * 

Quceere. Is notice of oceupancy to be presumed from the nature of the 
thing, ¢. e.. from the character of the swamp tand and the presumption 


Oy} 
that it would be drained at some time ? 


Grvin Action tor Damages, tried at Fall Term, 1876, of 
Moore Superior Court, before Lurches, J. 

This action was lustituted in Cumberland and on athidavit 
of plaintiff removed to Moore. 

The plaintiff had a nuill on Lock’s Creek and brought this 
action to recover damages for the diversion of the natural 
flow of water (which in part supplied said mill) caused by 
cutting a canal by means of which the waters of Lock’s 
Creek and Evans’ Creek were carried into the Cape Fear 
River above the plaintuff’s mill. 
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The facts bearing upon the point decided in this Court 
ave sufficiently stated by the Cuizr Justice in delivering 
the opinion. 

His Honor in the Court below submitted certain issues to 
the jury who found in favor of the plaintiff. Judgment. 
Appeal by the defendant. 


Mr. N. W. Ray, for plaintiff. 
Messrs. McRae ¢ Broadfoot, for defendant. 


Puarson, C.J. In looking over the papers a point pre- 
sented itself which is fatal to the plaintiff's recovery. It is 
this ; 

The complaint shows that the canal was cut in 1873, but 
it nowhere appears at what time the mill was built. 

The issue ; was the plaintiff the owner of the land and in 
the possession of it at the time the action was commenced ? 
does not enable the Court to see that the mill was built and 
the water appropriated to its use before the charter of the 
defendant in 1871-72. 

The merits of the action rest upon this fact ; for manifest- 
ly, if the defendant had aequired the right to drain the 
swainp before the plaintiff had aequired title to the use of 
the water “by occupancy,’ (a mode of aequirine title to 
“hight, alr and running water” and to animals fer nature,) 
by erecting his mill and appropriating the water of the 
swamp to run it, he has no cause of action. 

The error is that the case does not fix the time when the 
mill was built. 

We are therefore of the opinicn that the plaintiff has no 
cause of action if the mill was built after the charter of the 
company was granted ; for the company then with the sanc- 
tion of the General Assembly gave notice of an intention to 
appropriate so much of the water of the swamp as could be 
drained off. and any person who built a mill upon the out- 
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let of the swamp atter this charter, with the expectation of 
acquiring by occupaney a title to all of the waters of the 
swamp, acted of his own tolly. 

As muchas he could reasonably have counted on was a 
right to use tor the purposes of his mill so much of the wa- 
ter of the swamp as was not drained off and would continue 
to flow down the outlet. 

Tt may be that the notice of occupancy by the defendant 
will relate back to the original charter, of which, the charter 
set out in the pleadings is an amendment. 

One who starts a deer and is in pursuit: has acquired an 
inchoate title by occupancy and no third person has a right 
to kill the animal before his hounds; for there is notice of 
an intention to appropriate the thing which 1s fere nature. 

This furnishes an analogy because water like wild animals 
is the subject of title by oeccupaney; and the original char- 
ter like “the ery of the dogs” gives notice. 

Upon our consultation it was suggested by Justice Rod- 
raan who comes from a land that abounds in swaps and 
lakes, that notice should be presumed froin the nature of the 
thing; for when 20,000 acres of land that by draining can 
be made fit for the purposes of agriculture are covered by 
water some one or two feet deep, every one Inust know that 
at some time or other the swamp will be drained, and the 
plaintiff will be presumed to have built his ail with an 
intention to use the water of the swaimnp until it was 
drained; and after that to use such of the water only as 
was left to flow through the outlet to lis mill. 

There is force in this suggestion and we shall be pleased 
to have it discussed, should the case come betore us a see- 
ond time. 

This suggestion recalls to my memory a case tried before 
rue While acting as one of the Judges of the “Superior 
Courts of Law and Equity’ in the County of Perquimans. 


JANUARY TERM, 1877. 481 


na i a se Sr 


WILLIAMSON xv. CANAT Co. 


The plaintiff owned a mill on the outlet of a swamp, some 
iiles below its entrance. The defendant cleaned out and 
deepened the outlet above the plaintiff's mill and partially 
drained the swamp by means of ditches. The gravamen of 
the action was that the defendant had by lis operations in- 
sured the mill which was of long standing, in this; that in- 
stead of letting the water of the swamp flow to the mill in 
its natural way by which there was a regular supply of 
syater, the acts of the defendant caused the water in time of 
a rain to run off in excess and leave no regular supply to be 
retained by the swamp as it used to be; t2c/7, that the 
plaintiff had no cause of action; damniumn absqie injuiia, 

This decision was submitted to by the plaintiff's attorneys, 
the late Judge Moore and Mr. Charles Kinney, both of 
whom were men as learned and able ax any who have ever 
belonged to the Bar of this State. 

T am inclined to the opinion that the mill was built with 
notice that the swamp would be drained. 

In the mountain country one may use the vacant land as 
a range until it is granted by the State. 

In this connection the evidence in regard to the “Me Al- 
ister ditch” and the other ditches cut many years ago dis- 
turbing the water of the swamp would seem to be relevant. 
At all events the title of the plaintiff to the water of the 
swamp by occupancy was subject to the right of eminent 
domain. Whether the charter of the defendant covers a 

‘ase of this kind where the injury is collateral and remote, 

or is confined to cases of benefit or damage caused directly 
by the eutting of the canal, we will not now discuss, because 
it ean be met by an amendment of the charter. 

Error, 


Per CURIAM. Venive de novo. 


3] 
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BANK OF GREENSBORO v, ABRAM CLAPP and others. 


Contract of Sale -- Vendee’s Interest Therein -- Trustee -- Misappli- 
_ cation of Trust Fund -~ Liability of One Who Participates. 


1. The interest in real estate of a vendee under a contract of sale, is am 
equitable estate and capable of assignment or mortgage, 


2. When the vendee has conveyed such interest by deed of trust and also 
by a posterior mortgage, the mortgagee has an equity to be re-im- 
bursed such portion of the purchase money unpaid by the vendce as he 
may pay to perfect the legal title to the premises, 


3. Where a Bank, in whose hands is a trust fund, participates with the 
trustee in a misapplication of the fund; Held, that the Bank is liable: 
to the cestui que trust for any loss thereby incurred. 


CrviL Action, tried at Fall Term, 1876, of GuiLForD Su- 
perior Court, before Kerr, J. 

The plaintiffs alleged that theretofore the firm of Shields 
& Co. owned certain premises (mentioned in the complaint,} 
and were conducting a licensed distillery thereon. They 
became indebted to the government for taxes and said prem- 
ises were sold at public auction fer cash on the 27th of 
May, 1871, when the defendant Owen became the pur- 
chaser in the sum of $2700. In order to raise the money to 
pay his bid he borrowed said amount of the plaintiff, upom 
the execution of an instrument of writing, of which the fol- 
lowing is a copy: 

“This instrument witnesseth, that whereas on the 27th of 
May, 1871, the premises of the ‘Greensboro Steam Distil- 
Jlery’—about five acres of land with improvements, steam 
engine, boilers, &.—were sold by order of C.S. Winstead, 
Collector of Internal Revenue, on account of taxes assessed 
upon Shields & Co., the proprietors and owners of said prop- 
erty ; and whereas, Thomas M. Owen became the. purchaser 
at $2700; and whereas, the Bank of Greensboro did advance 
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and lend to me, for the purpose of payiug for said property,. 
the said -sum of $2700, as per my note of this date; There-. 
fore,I do hereby assign, transfer an:l] make over to said. 
Rank, iny bid for, and right, title aud interest in said prop- 
erty, as a guaranty for the payment of said note. And 
said Collector or his successor in office is hereby empowered 
and requested to make a deed at the twelve months matu- 
rity, to the said Bank instead of tome. This instrument 
to be void in case I discharge said note to the satisfaction of 
said Bank. 
. Thomas M. Owen. 
June ist, 1871.” 


Knowing that Shields & Co. had the right to redeem their 
property at any time within twelve months, the defendant 
Owen, in order more effectually to secure the plaintiff, ex- 
ecuted another instrament, of which the following is a 
copy : 7 

“To Mr. C. S. Winstead, Collector, &. In case Shields 
& Co. should redeem the property sold by Thomas M. Owen, 
Dep. Collector and bought by me, I will thank you to pay 
the said money to the Bank of Greensboro, as I borrowed 
the purchase money from the Bank and gave them an in- 
strument transferring my bid fer an: interest In said prop- 
erty to secure the payment of ny note fo said Bank for said 
purchase money. June doth, 1871. Thomas M. Owen.”. 

Shields & Co. failed to redeem and thereupon the plain- 
tiff applied to the Collector for a deed but was informed 
that $835.40 of the purchase money had not been paid by 
defendant Owen, and that no deed would be executed until 
it was paid. So the plaintiff paid the amount on the 25th 
of Ja:.uary, 1875, and obtained a deed. 

The plaintiff insists that it is entitled to hold said 
property as a security for both of said amounts, $2,700 and 
$835.40, and demands a sale of the premises to satisfy the 


same, 
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The defendant Clapp alleged, that under a decree of Court 
‘in another action wherein the Executors of one Summers 
were plaintiffs, and Mrs. Wright and Mrs. Cobb, femes 
covert, were defendants, his co-defendant Owen had been ap- 
pointed trustee for said femes covert. In that action it was ad- 
judged that the defendants Wright and Cobb, the heirs of 
said Summers, were entitled toa sum of money to be paid by 
said Executors, and that said Owen their trustee should 
execute a deed in trust to the defendant Clapp, who was 
then the Clerk of said Court, to secure and protect the estate 
of said femes covert. Accordingly Owen executed the deed 
to Clapp on the 23d day of May, 1872, conveying the prem- 
ises hereinbefore mentioned, to the end that such funds as 
should come into his hands as trustee aforesaid, might be 
secured. 

The said deed from Owen to Clapp was .regisieied on the 
11th of September, 1872, and the said instrument from Owen 
to plaintiff was not registered until the 2d-of March, 1876. 

After the execution of said deed to Clapp, the money to 
which the said femes covert were entitled as heirs of Sum- 
mers, was paid to said Owen as their trustee, who still held 
it by virtue of his appointment as trustee and by his con- 
veying said premises in trust to secure the payment 
thereof. | 

The defendant Owen paid to plaintiff an amount sufh- 
cient to discharge the said note for $2,700, but the money 
was not applied to said note as directed by Owen. It was 
also alleged that the plaintiff contracted for and took from 
said Owen, usurious interest. 

The defendant Clapp insisted that said premises should be 
sold and the proceeds applied to the payment of the amount 
due from said Owen to said femes covert. 

The other facts material to the points decided are stated 
by the Cnier Justice in delivering the opinion of this 
Court. 
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The jury rendered a verdict in favor of the plaintiff. 
Judgment. Appeal: by defendants. 


Messrs. Snuth & Strong and Seott & Caldiell, for plaintiff. 
Mr. Thomas Ruffin, for defendants. 


Pearson, C. J. On the argument, the counsel properly 
conceded that as both sides claim under Owen and as the 
Collector of Internal Revenue had ratified the transaction 
and had passed the legal title, neither side could call in ques- 
tion the validity of Owen’s bid. 

1. Taking Owen's bid to be valid, the first question is in 
regard to the character of the instrument executed by Owen 
to plaintiffonthe ist June, 1871. Every feature in the face 
of that instrument shows it to be a mortgage. It is a pres- 
ent conveyance of an estate, to be void onrepayment of mon- 
ey lent. In other words it is a conveyance of anestate as a 
security for the payment of Owen’s note to the Bank. The 
instrument uses apt words of present conveyance and cannot 
be tortured into a mere executory contract of substitution. 

Owen by force of his bid had the equitable estate, which 
he could transfer absolutely or by way of mortgage. A 
mortgagor transfers his equity of redemption, the convey- 
ance to be void on the payment ofa debt. This 1s a second 
or what is termed “an imperfect mortgage,” because the le- 
gal estate does not pass. Still it is a mortgage and must be 
registered. About this there can be no question. 

A vendee by force of the contract of sale becomes the 
equitable owner ; this is taken for granted in all of the books, 
and he may assigu or mortgage his equitable estate. 

When Owen bid off this property he thereby became the 
owner of an equitable estate. Why could he not transfer it 
by way of mortgage? True, it is an imperfect mortgage, 
because the legal] estate did not pass and could not be called 
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for until the price, to-wit, the amount of his bid, was paid. 
Still it 1s a mortgage and falls under the operation of the 
Registration Act. This is too plain for discussion. 

2. Having “opened the log,” as rail splitters say, all that 
is left to be done is to work up the parts. 

Conceding that the defendant Clapp acquired a prior title 
tc the equitable estate of Owen by the registration of the 
deed of trust, the plaintiff says; “In order to get the legal 
title [ was obliged to pay $835. This was not an officious 
act; the United States Revenue Officer would not make the 
deed until that amount was paid, being the balance due on 
Owen’s bid. I thought I was getting the legal title for my 
own benefit in the first instance ; it turns out that you have 
a prior title to the equitable estate and I am to be postponed ; 
but surely the amount paid by me to acquire the legal title, 
as it enures to the benefit of both of us, is a charge on the 
property in the absence of any suggestion of fraud or under- 
hand dealing on my part.” 

This charge of $835 on the property 1s a clear equity It 
remains to be seen whether the defendant has established a 
counter claim sufficient to meet it and as he says to overrun 
‘it. 

3. At the time, Owen, by his appointment of trustee for 
Mrs. Wright and Mrs. Cobb, was authorized to receive the 
trust fund, it was in the hands of the plaintiff and the ex- 
ecutors of Summers held certificates of deposit; the fund 
was transferred to Owen by a transfer of those certificates. 
Thereupon Owen checked out $2,500 cash and left the resi- 
due $3,022 in the hands of the plaintiff. The plaintiff was 
not bound to see to the application of the $2,500; but was 
bound to abstain from any participation ina breach of trust 
on the part of Owen. Here the plaintiff not only partici- 
pated in Owen’s misapplication of the trust fund, but took 
‘the lions share,” and applied the whole $3,022 to the dis- 
charge of old debts of Owen on the ground that these old. 
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debts were not secured, whereas the debt of $2,700 as it was 
supposed was secured by the property transferred by mort- 
gage, 1 June, 1871. 

In making this application the plaintiff acted under an 
entire misapprehension in respect to the rights of Owen over 
the trust fund. It was his duty to invest the fuud for the 
benefit of his cestui que trusts and although he had given se- 
curity not to violate that duty, that did not authorize him 
to commit a breach of trust in using the money as if it was 
his own. Nor did it authorize the plaintiff in order to save 
‘a, desperate debt to participate in a breach of trust, in order 
to reap the benefit thereof. 

The fact that the plaintiff, that 1s to say, Mr. Lindsay the 
President, Mr. Gray the Cashier and the Officers had notice 
that the fund transferred to the credit of Owen was a trust 
fund belonging to Mrs. Wright and Mrs. Cobb is conceded ; 
for it is set out on the books of the Bank, and the wonder 
is, that intelligent gentlemen, with the hope of saving a des- 
perate debt, should allow themselves to participate in a gross 
fraud, attempted to be practiced by Owen upon these two 
good ladies. Fortunately for them they are able to trace 
the fund and have a right to follow it in the hands of any 
one who is not a bona fide purchaser for valuable considera- 
tion, which character the plaintiff very clearly does not fill. 

4. We are not called on to decide the question made by 
the answer as to the effect of the plaintiff's having lent the 
money to Owen at 14 per cent a month or to investigate the 
question for what reason was Owen required to pay out of 
the amount of his note a debt of some $1,400, due to the 
Bank by Shields ; or whether Owen’s evidence that when he. 
left the $3,022 in Bank he directed that enough thereof 
should be applied to pay off the balance due to the Bank by 
reason of his note of $2,700, so as to let Mrs. Wright and 
Mrs. Cobb have a clear title under the deed to Clapp, ought 
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to have been received or rejected ; nor to consider the bear- 
ing of the fact that the Officers of the Bank at the time of 
the misapplication believed the Bank held a prior title to a. 
part of the property conveyed to Clapp to secure the trust 
fund. 

5. Decree in the Court below reversed. There will be a 
decree here, that the property conveyed by the deed of trust 
to defendant Clapp be sold by the Clerk of this Court and 
the proceeds of sale will be held subject to further order. 
[f requested by plaintiff the Clerk will take an account of 
the other property conveyed by the deed of trust to defend- 
ant Clapp, with a view of marshalling the assets if neces- 
sary. 

The proceeds of the sale of the property bought by Owen 
at the sale for the taxes of Shields & Co. will be apphed to 
replace the trust fund which he misapplied, to-wit; the 
$32,500 checked out by him and the 33,022, minus the $835. 
used by plaintiff to obtain the deed of the Collector of Reve- 
nue. Should there be an excess the plaintiff is entitled to 
it, should there be a deficit to make good the $3,022, (minus 
3530) wrongtully apphed by the plaintiff to Owen’s old 
debts, the defendant Clapp, as trustee of the fund will have 
a decree, that the plaintiff pay to him the amount necessary 
to re-imburse that sum to the trust fund as to which there 
may, after the report of sale, be an account, if either of the 
parties be so advised. 


PER CURIAM. Judgment accordingly. 


JANUARY TERM, 1877. 489 


Bn rr rt tn 


BELO %. COM’RS. OF FORSYTHE. 


EDWARD BELO vy. THE COMMISSIONERS of FORSYTHE COUNTY. 


Municipal Bonds-- Conditions Precedent -- Achion by Purchaser for 
Value -- Injunction by Tax Payer -- Retrospective Statute -~ 
Judge’s Charge -- Evidence. 


1. Municipal bonds unpaid at maturity are dishonored lke other com- 
mercial paper, and a purchaser after maturity holds them subject to all 
defects which would invalidate them in the hands ofthe original holder. 


Ww 


In an action against a municipal corporation upon a bond issued by 
it, by a purchaser for value without notice, the plaintiff need only show 
a power in the corporate body to issue the bond. 


as 
+ ad 


. Ifa municipal corporation has the power to issue bonds upon certain 
conditions precedent, and such bonds are issued. the presumption is 
that the conditions were complied with and the bonds are prima facié 
valid. The corporation, however, can show the contrary, unless it is 
estopped by its own acts from so doing. 


4, When authority to issue municipal bonds upon the performance of cer- 
tain conditions precedent, is conferred by statute upon a particular tri- 
bunal, such tribunal has the sole power to determine the fact whether 
the conditions have been performed or not. 


wo 


. In an action by a dona fide purchaser for value against a County upon 
a bond issued by the former County Court of such County under an 
Act of the Legislature, the records of such Court are conclusive upon 
the County. ‘The recitals in the bond are also conclusive upon the 
County and consitute an estoppel tz pais. 


6, A tax payer, for sufficient cause, can intervene in apt time and enjoin 
the issuing of municipal bonds, but this must be done before the bonds. 
are issued and negotiated and pass into circulation as commercial secu- 
rities. 


a) 


7. It is competent for the Legislature by a retrospective statute to valt- 
date an irregular or defective execution of a power by the authorities. 
ofa municipal corporation acting under a former statute, where no 
contract is impaired and the rights of third persons are not injuriously 
affected. 


S. Where the plaintiff testified on the trial below and introduced evidence: 
of good character, and the defendant asked His Honor to charge the 
jury that they were not bound to believe the plaintiff in passing upon: 
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the issue, which His Honor refused and charged the jury that ‘‘they 
were not bound to believe anybody,”’ and added ‘‘that when men, who 
have proved a good character before the jury, testify, the presumption 
is that they will not lie, &c.’’ Held, not to be error. 


(Chester & Lenoir R, R. Co. v. Comr’s. of Caldwell, 72 N. C. 486, cited 
and approved.) 3 | 


This was an Action for a Mandamus, to compel the de- 
fendants to provide for the payment of certain bonds alleged 
to have been issued pursuant to law by the County of For- 
sythe, tried at Spring Term, 1876, of Davrp3on Superior 
Court, before Cloud, J. | 

The action was commenced in Forsythe and removed to 
Davidson. 

The question presented for the decision of this Court is so 
elaborately discussed by Mr. Justice Bynum in delivering 
the opinion, that a statement of the facts is deemed unne- 
Cessary. 

Upon the issues submitted and under the instructions of 
His Honor in the Court below, the jury rendered a verdict 
for the plaintiff. Judgment. Appeal by the defendants. 


Mr. J. M. MeCorkle, for plaintiff. 
Messrs. Dillard § Gilmer, Shipp ¢ Bailey and Watson ¢ 
Glenn, for defendants. 


Bynum, J. The North Western North Carolina Railroad 
Company was incorporated by an ordinance of the Conven- 
tion of 1868, and by Section 12 of the charter, the same 
power to subscribe to the capital stock of the company and 
subject to the like regulations and restrictions, is given to 
Counties and Towns, as was conferred by an Act incorpora- 
ting the Atlantic & N. C. Railroad Company, passed by the 
Legislature of 1852. By section 34 of the latter Act, the 
Justices of the County through or near which the road was 
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located, ‘a majority concurring,’ are authorized to fix upon 
a subscription sum and submit it to the voters of the County. 
Tf the majority favored subscription, the Justices were to 
choose an agent to subscribe the stock voted and to prepare 
and issue County bonds, as the Justices should direct. The 
minutes of the Special Term of the County Court of For- 
sythe County which ordered the proposition to he submit- 
ted to the popular vote, recite that a majority of the Jns- 
tices were present, concurring in the order. The vote re- 
sulted in favor of subscription and was so certified to the 
suceceding Court, held in June, 1868. 

The minutes of that Term recite that 85 Justices were 
present, which number is admitted to be a majority of the 
whole number, At this latter Term of the Court, the Jus- 
tices ordered the subscription to be made to the capital 
stock of the Company, and the bonds to be prepared and is- 
sued and sold by the agent then chosen. The bonds were 
accordingly put upon the market and among them the iden- 
tical bonds now sued on were by the agent sold to one 
Lemly, at his Banking House in Salem, on dth of March, 
1869. These bonds recite that they were ‘authorized by 
an ordinance of 1868, by an order of the Court of Pleas and 
Quarter Sessions of Forsythe County at June Term, 1868, 
and re-enacted and ratified and confirmed by an Act of the 
General Assembly, ratified the Lith of August, 1868.” 

At the same Termat which the subscription was made, 
the Justices assessed a special tax upon the County to meet 
the semi-annual interest on the bonds. This Special Rail- 
road Tax was annually assessed, levied and collected and 
apphed in the discharge of the accruing interest upon the 
bonds from that time until 1872. A certificate for the 
stock subscribed was issued by the Railroad Company to 
the County, which it yet holds ; an agent was anuually cho- 
sen to represent and did represent the County stock in all 
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the meetings of the Company. Under the new State Con- 
stitution of 1868, a Board of County Commissioners suc- 
ceeded to all the powers and duties of the Justices ; and up 
to 1872, this Board unanimously caused the levy and col- 
lection of the Railroad Tax and its appleation to the dis- 
charge of the coupons due upon the bonds. But the Board 
elected in 1872 refused to assess any further tax and to 
pay any further interest upon the bonds, alleging as the 
reason therefor, that the subscription of stock so made by 
the County was illegal and void. 

I. The plaintiff purchased the bonds in suit of Lemly, in 
May, 1873, after they fell due. The bonds were then dis- 
honored, like other commercial paper remaining unpaid at 
maturity, and the plaintiff is a purchaser with notice of all 
defects which would invalidate them in the hands of Lemly. 
TIe acquired no better title than his transferrer. Any de- 
fenee which could be asserted against the claim of Lemly 
can be maintained by the County against the plaintiff. 1 
Daniel on Negotiable Instruments, § 782; Arrents v. Comimon- 
wealth, 18 Grat. 773; 14 Minn. 79. The question then is, 
were the bonds invalid in the hands of Lemly, who pur- 
chased them from the County before maturity. The defence 
to the action is that the election could be ordered and the 
subscription of stock made only by the concurrence of a 
majority of the Justices of the County ; and that in point of 
fact, no such majority did concur, and therefore the sub- 
scription and the bonds issued therefor are void, even in the 
hands of a bona fide holder of the bonds before they fell due. 
This proposition cannot be maintained. Municipal bonds 
are negotiable instruments, and the legal rights of the 
holders of such paper do not so much rest upon abstract 
propositions, though true, as upon a system of practical rules 
found by experience to be essential to healthy commercial 
life. For the public protection and the convenience of trade, 
every intendment is made in favor of the validity of nego- 
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tiable instruments. Where bonds have been issued and sold 
in the market, and have come into the hands of a bona fide 
holder, before maturity, as a general rule such bonds are 
prima fucie valid and the onvs is upon the party impeaching 
them, to shov the contrary. This rule however, which sub- 
sists between individuals, is much modified in respect to 
corporate bonds. Such bonds can be issued only in pursu- 
ance of a special grant of power, and the party claiming the 
benefit of such bonds must show a power in the corporate 
body to issue them. But if he is a purchaser for value 
without notice and before maturity, he need do no more. If 
a municipal corporation has the power to issne bonds only 
on a complance with conditions precedent, as for instance, 
as here, in pursuance of a popular vote and the bonds are 
issued, the presumption is that the conditions have been ob- 
served and they are prima fuere valid, though the defendant 
may show the contrary unless he is estopped by his own acts 
froin doing so. The principle, however, of equitable estop- 
pel is a most important element in the transaction. For 
whether conditions precedent have been complied with is a 
matter of fact to be determined by some tribunal invested 
with the power and authority to decide it, and the decision 
when made shonld be final. It is not disputed that the 
power to make the snbseription of stock and issue the bonds 
was conferred upon the County of Forsythe by the Ordi- 
nanee of the Convention. It is equally clear that the tri- 
bunal which was authorized to issue the bonds only on com- 
pliance with conditions precedent, was the sole tribunal to 
determine the fact whether the conditions had been tulfilled. 
In our ease the Justices of the County, a majority coneur- 
ring, was the Court or tribunal designated to carry the law 
into effect, and was the tribunal to decide whether the con- 
ditions had been complied with, and their decision is final 
gnasuit by a bona fide holder of the bonds against the nuni- 
cipality. This determination of a question of fact by the 
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Justices is manttested in two ways; first, by the records of 
their Court, and second, by the recitals in the bonds issued 
by them. The Justices were authorized by the Act to take 
the sense of the people, declare the result and issue the 
bonds. Their declaration spread upon the Minutes of the’ 
Court and made a record, is conclusive against the County 
in favor ot all bona fide bondholders without notice. If 
they purchased before maturity, they neel look no 
further. Aurey v. Township of Osirego, 92 U.S. Rep. 637; 
Dunning V. Houston, 18 Am. Rep. 253 and note. If there 
was fraud in making the record, or irregularities in the 
election, Which would vitiate the bonds, upon exceptions 
taken in apt time any tax payer of the County could inter- 
vene and enjoin their issue. But this could only have been 
done before the bonds were issued, negotiated and passed 
into circulation as commercial securities, with the insignia 
of validity impressed upon their face. Chester & Lenoir R. PR. 
Cov. Catdivell Co., 72 \. C. 486. Ifintentionally or by w-ztect 
the tax payers fail to protest, intertere or assert their leva! 
rights; if they sutter the election to be held, a tuise result 
declared, the bonds to be issued and sold, and the proceeds 
received by their agents ;if for the period of four years they 
annually submit to a special tax, which 1s applied im pay- 
ment of the accruing interest on the bonds; 1f they still re- 
tuin the Railroad stock, without an ofter to surrender it 
and continue to have it represented in the meetings of the 
Company; they cannot now disaffirm the acts of their pub- 
lic agents, who issued and negotiated the sale of the bonds. 
They had the opportunity to Intervene aud proteet then 
selves betore the rights of third persons accrued, Their ac 
quiescence Is a ratilication by the principal of the acts of 
his agent, and according to all the leading authorities upon 
this question, the doctrine of equitable estoppel is a com- 
plete bar and is strictly apphed to the enforcement of these 
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municipal obligations. 2 Daniel on Neg. Instr. § 479; Stute v- 
Vanhorne, 7 Ohio St. 8331; Barrett v. County Court, 44 Mo. 
201. | 
While the decisions are very uniform that the record of 
the Justices’ Court affirming the fact of compliance with the 
conditions precedent to the subscription of stock, ts conclu- 
sive and estops the County from denying the validity of the 
bonds in the hands of a bona fide holder before maturity, 
they are equally uniform in giving the same effect to the 
recitals in the bonds themselves thatthey had been issued in 
pursuance of the law which authorized their issue. The re- 
cital is a determination of the question and the holder has 
the right to rely on it. Yown of Coloma v. Evans, 92 U.S. 
Rep. 484; Lynch v. Winnebigo, 16 Wall. 13; Knox County v. 
Aspinwall, 21 How. 539. In delivering the opinion of the 
Court in Coloma v. Hoans, Mr. Justice Strong says: “In the 
leading case of Knox County v. Aspinwall, the decision was 
rested upon two grounds. One of them was that the mere 
issue of the bonds containing a recital that they were issued 
in pursuance of the Legislative Act was a sufficient basis. 
for the assumption by the purchaser that the conditions on 
which the County was authorized to issue them, had been 
complied with, and it was said, the purchaser was not bound 
to look further for evidence of such comphance, though the 
recital did not affirm it. This positien was supported by 
reference to the Royal British Bank v. Turquand, 6 Ellis and 
Blackburn, 327, a case inthe Exchequer Chamber, which 
fully sustains it and the decision in which was concurred in 
by all the Judges. ‘This position has been more than once 
re-affirmed in this Court. It was in Moran v. Miami County, 
2 Black. 7323 in Mercer County v. Hucket, 1 Wall. 83; in Su- 
pervisors Vv. Schenck, 5 Wall. 784, and in Meyer v. Muscatine, 
1 Wall. 384. It has never been overruled and whatever 
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doubts may have been suggested respecting 1ts correctness 
to the full extent to which it has beensome times announced, 
there should be no doubt of the entire correctness of the 
other rule asserted in Kiar v Aspinall That has been so 
firmly seated in reason and authority that it cannot be sha- 
ken.” To the same eftect is the recent case of Mumbolt 
Township v. Long, 92 U.S. Rep. 642. See also.a valuable 
sunumary of the doctrine as established by the decisions of 
the Supreme Court of the United States, by Judge Dillon, 
“Law of Municipal Bonds” § 11; the result of which is that 
the recitals in the bonds to that effect, are conclusive of 
compliance with the conditions precedent and constitute an 
estoppel di pa‘x, upon the municipalities. 

Up to this point the discussion has been upon the idea 
that the bonds were, in fact, irregularly issued and were 
good only in the hands of a bona fide purchaser before matu- 
rity and withont notice. It may well be doubted whether 
this is not coneeding too much. Suppose the plaintiff had 
been the original purchaser from the County, after the bonds 
matured and therefore fixed with notice, and suppose fur- 
ther, that the County in defence could go behind the action 
of the Justices and the recitals in the bonds, 1t by no means 
follows that their invalidity could then be established. For 
the County was clothed with the power to issue them and 
it is admitted that a majority vote sanctioned the subserip- 
tion of stock and the issue of the bonds. The real condition 
precedent was the consent of the tax-payers and that had 
been thus regularly obtained. The provisions of the Act as 
to the mode of submitting the question were subordinate 
and conducive to the main purpose, and may therefore be 
properly considered as directory only and not of the essence. 
When the subscription was voted there is authority and 
reason for asserting that the Justices could have been com- 
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_pelled by process of law, to make the subscription, unless 
in defence they could have shown that the election was not 
fairly conducted but was influenced by the frand of the 
Railroad Company. eople v. Supervisors, 27 Cal. 655. As 
the case is presented to us, that question does not arise and 
we do not decide it. 

So far, as to the rights of the parties under the original 
Act of the Railroad Corporation, granted by the Conven- 
tion of 1868. 

If. But the plaintiff further relies upon a subsequent 
Act of the Legislature, ratified the 11th of August, 1868, 
which confirms the original charter of March, 1868. ‘This 
Act in express terms “ratifies all Acts and things here 
tofore done under the provisions of said ordinance,” and 
confers upon the “Board of Commissioners of the County, 
full power and authority to levy from time to time such 
tax as may be sutlicient to pay the subscription made by 
said County to the capital stock of the North Western 
North Carolina Railroad Company and any interest due 
thereon, or to liquidate any debt created by the County in 
borrowing money to pay such stock subscription.” 

The competency of the Legislature to enact retrospective 
statutes, to validate an irregular or defective execution of 
power by a County corporation, is well settled. In Sf. 
Joseph Township v. Rogers, 16 Wall. 644, the election at 
which the subscription was approved was held before the 
law authorizing the subscription, and the Court there decide 
that this and all defective subscriptions of the kind may be 
ratified, where the Jegislature could have originally con- 
ferred the power, and that.such laws when they do not im 
pair any contract or injuriously affect the rights of third 
persons are never objectionable. Dillon’s Law of Municipal 
Bonds, § 21. Butler vy. Dubois, 20 IM. 105; 49 Mo. 225, 


The ratification operates as a previous authority. 2 Daniel 
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on Neg. Instr. 492: Cooley on Const. Lim. § § 870-881. 
Knap v. Grant., 27 Wis. 147. 

Declaring as we do that the ratifying Act of August, 1868, 
was a curative Act and validated both the County subserip. 
tion and the issue of the bonds, ifany defects existed therein 
—and it has been one purpose of this opinion to show that 
the bonds were valid in the hands of bona fide holders with- 
out the aid of this healing Act—the proposed evidence of 
the defendant became imimaterial and irrelevant. As a 
matter of law the bonds were valid and the Court did not 
err in so declaring. 

‘The only issue submitted to the jury was; “Is the plain- 
tit the bona fide owner and tor value of the bonds and 
coupons inentioned in the pleadings, and was he such at the 
commencement of the action” Upon the trial of this issue 
the plaintiff was introduced and testified as a witness. The 
‘lefendant requested the Court to charge the jury that they 
were not bound to believe the plaintiff in passing upon the 
issue. The Court refused so to charge, but told the jury 
“they were not bound to beheve anybody, and added that 
when men whohave proved a good character before the jury, 
testify, the presumption is that they will not lie: and that 
there was evidence before the jury that the plaintiff was a 
man of good character and no witness had been introduced 
to assail bis character.” There was no error in that. With- 
out this reinforcement of a proved good eharacter, men are 
presumed to tell the truth. The whole theory of jury trials 
and indeed of all human intercourse is based upon that pre- 
sumption. 

His Honor expressed Iiauself with needless emphasis, but 
we do not see that the jury were misled thereby. 

it is estimated that the municipal indebtedness of this 
country has already reached the enormous sum of $900,000, 
000 and is rapidly increasing; nearly the whole of which is 


evidenced by negotiable securities issued for almost every 


JANUARY TERM, 1877. 499 


Ee Re a i pp Sees ee me ne ee a een 


BELO vv. COM’RS. OF FORSYTHR. 


me ise ahain ie fp wee, fw amet —. Lanett em an eta carte ee rece 


conceivable purpose by cities, counties and townships. These 
bonds represent a large portion of the wealth of the country 
and whether held for investment or active employment they 
enter into the complex business of commercial life. This 
municipal power to issue bonds which is the growth of the 
last thirty years has already overwhelmed the country with 
an indebtedness which threatens political society and social 
order to their foundations. No check against our indebted- 
ness is so effectual as that you wutst pay as you go, but this is 
utterly disregarded in the legislation which authorizes the 
issue of bonds payable at a remote future period. As soon 
as the sting of taxation is felt, the self-burdened people cast 
about for relief and after some hesitating scruples, plunge 
into repudiation or other methods involving the sacrifice of 
public faith, with its dismal train of evils. No refuge for 
repudiation can be found in the legal tribunals of the coun- 
try. They have sternly resisted every subterfuge to escape 
the just obligation of these contracts. No branch of the 
law has been more thoroughly investigated and discussed, 
with the view of setting it upon a just and pure foundation. 
And it is the glory of the law that while by the application 
of legal principles it enforces the discharge of such obliga- 
tions, it at the same time preserves the public morals in 
maintaining the integrity of solemn contracts inviolable. In 
no other practical way perhaps will the tax-payers be sooner 
brought to a more vigilant watchfulness over their own 
affairs, and a more careful selection of their public agents. 
See Dillon on Municipal Ponds, § 1. 
There is no error. 


PER CurRIAM, Judgment affirmed. 
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In a case of lappage, where the party having the junior grant is 
not in the actual possession of the locus tm quo, it 1s not error 
for the Judge to withdraw the case from the jury and decide it 
himself. McAllister v. Devane, 57. 


But if the claimant under the senior grant is driven to show 
actual possession, an issue of fact is raised which must be sub- 
mitted to the jury, Zbid: 


Where one in possession under a claim of title accepts a release 
of the right of another having an adverse claim, he does not come 
into possession under the release, and it works no estoppel. 
lbid, 

The only effect ofa conveyance to A of easements to which his 
land is servient is to extinguish the dominant rights, Jd. 


A call for the line of another tract ofland is ‘ta natural bounda- 
ry’? and controls course and distance. Graybeal v. Powers, 66. 


Such a call excludes the question, whether marked lines and cor- 
ners not called for can control course and distance. bed. 


In running the cal], the line must be run straight so as to strike 
the line called for, making as small a departureas may be from 
the course and distance called for in the grant, Jbid. 


Where there are two lines answering the call, the jury in deter- 
mining which is meant, may consider the circumstance that lines 
were run by the surveyor and corners made at the time of the 
survey, leading to one ofthem. Jbid. 


, 
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1. 


12. 


14. 
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Marked line trees and corners not called for may control an ob- 
vious mistake in regard to course. but distance must be run un- 
less controlled by a natural boundary. did. 


The terms of a written instrument cannot be varied by parol evi- 
dence; the only exception is made in questions of boundary 
where there being no natural boundary called for, parol evidence 
corroborated by natural evidence of trees marked at the time, 
although not called for, is allowed to correct or explain a mistake. 
in the courses ofagrant, Jbid. 

Possession of land retained by a grantor not indebted, is evidence 
either that hedid not execute the alleged deed inconsistent with 
such possession, or that if he did, it was upon a sceret trust for 
himself. Wates vy. Yates, 142. 


When the fact of possession of land is competent evidence, any 
acts or declarations of the possessor are also competent as char- 
acterizing his possession. /héd. 

Jn an action for the recovery: of real estate, where the plaintaff 
claims under a purchase at execution sale, evidence that a levy 
was made by the Sheriff under a fi. fa. after its return day, is. 
competent. Maynard v. Moore, 158. 

In an action to recover real estate, where the defendant sets up: 
legal defences and also an equitable counter-claim, it is proper to 
postpone the consideration of the latter until the former a.e dis-, 
posed of. Jbid, 

If, in an action for the recovery of real estate in which a third 
person claiming as landlord of the defendant has been made a 
party defendant, judgmentis taken against the tenant defendant. 
and he is evicted, he is entitled to be restored to possession until 
the determination of the controversy between the plaintiff and the 
interpleading defendant. Rollins v. Bishop, 268, 
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PARTIEs, 1, 4. 

PRACTICE, 18. 

TRUSTS AND TRUSTEES, 2, 2. 


ADMINISTRATORS. 


See EXECUTORS AND ADMINISTRATORS. 


ADVANCEMENT, 


a 


Where a parent conveyed to his child by a deed of gift certain 
personal property, the deed setting out that it was ‘an absolute 
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cift and intended as anadvancement and was not to be accounted 
for in the distribution of his estate,’? and afterwards died intes- 
tate; Held, that the value ofsaid property is not to be account- 
ed for as an advancement in the distribution of the parent's es- 
tate. James vy. James, 331. 


Whether a gift by a parent is an ‘‘advancement’’ or not depends 
upon?the intention of the parent at the time the gift ts made. 
Bradsher vy. Cannady, 440. 

A gift, absolute when it is made, cannot be converted into an ad- 
vancement by any subsequent statement of a wish to that effect 
by the parent, short ofa legally executed will. Lbzd. 


4. Asa general rule money expended in the education ofa child is 
presumed not to bean ‘‘advancement.””? Ibid. 
AFFIDAVIT. 


See ATTACHMENT, 4. 


AGENT AND PRINCIPAL. 


See BANKS, 4, 5. 


AGRICULTURAL SUPPLIES 


See ConTRACT, I, 2. 


4 MENDMENT. 


Ts 


An amendment ofa record of a Court must be made in the Court 
where the record was originally made, Adams v. Lecves, 412. 
In a motion to amend the records of a Court the facts found by 
His Honor below are conclusive upon this Court. Murrilly. 
Huinphrey, 414. 

Upon such motion strict proof will be required, particularly when 
the rights of minors are involved. /bil. 


See PLEADING, 2. 


ANSWER, 


See PLEADING, 1. 


APPEAL. 


See LANDLORD AND TENANT’, 4. 


PARTIES, 3. 
PRACTICE, 5. 
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APPRENTICE. 


See MASTER AND SERVANT, 5, 6, 


ASSAULT AND BATTERY. 


ec INDICTMENT, 1. 
TAP, 25 
TOWNS AND CITTES. 2. 


ARBITRATION AND AWARD. 


I 


2, 


3. 


In an arbitration when the claims and evidence of both parties: 
have been presented, it Is not necessary to notify the parties of 
the time when the arbitrators will meet and dispose of.the case.,. 
ZAellyv. Johnston, 302. 


If the decision of a question subinitted toarbitrators involves the: 
decision of another question not submitted, their decision of the 
latter is not error, bid, 


A reference of an action or controversy to arbitrators by an At- 
torney, although without the knowledge or authority ofhis client.. 
is binding upon the client. Morris vi Grver, 410, 


ARREST AND BAIL. 


1. 


A non-resident Notary Pubhe has no authority to take an affi- 
davit to be used in the Courts of this State. (Bat. Rev. ch. 76. 
Benedict, Hall & Co. vy, Hall, 113. 

But where an order of arrest was made upon such affidavit, anda 
counter affidavit was filed by the defendant, and a supplemental 
onehy the plaintuf which was du/y verified; eld, That the 
Judge below erred in vacating the order. Lbid. 

A. defendant cannot be arrested under C. C. P. § 149. (sub. sec. 4 
unless he has been guilty of fraud in contracting the debt for’ 
which the action is brought. Vherefore, when one partner in a 
firm obtains credit by false representations, the other partner is 
not liable to arrest, JWeNeely & Walton v. Haynes § Co., 122. 


ASSAULT. 


See INDICTMENT, 1. 


ASSIGNMENT. 


See EVIDENCE, 3. 


VENDOR AND VENDEE, I. 
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ATTACH MEN ?P. 


1. 


Q 


In a proceeding by attachment, where the order for publication 
was for four weeks instead of six, and no order was niade to de- 
posit a copy of the summons and complaint in the post-office di- 
rected to the defendant nor was such deposit made, the attach- 
ment should be vacated, Burwell v. Lafferty, 383. 

Where an attachment against A js levied upon the goods of 
which being perishable are sold by the Sheriff, and B interpleads 
in the action and recovers judgement. //eld ; that the costs and 
expenses of the attachment, sale. &e., are not properly chargeable 
against the find arising from such saic. de ywood v. Hardic B84. 
In such case, aticr the death of B, the Sheriff is nota competent 
witness as to any communication made to him by BB, fhe, 


In proceedings in attachment, an affidavit which sets out: * Ist. 
Hi . 


That the defendant is indebted, &e. 2nd. That the defend:it hus 
departed from this State with intent, as affiant is mformed and 
believes, to avoid the service of summons,” in sufficiest. fess, 


Royers & Coc v. Brower, 428. 


AVTORNIEY., 


i a 
< 


See ARBITRATION ANT AWARIA 4 


EVIDENCE, 3. 


PARTIES, 7. 


BAILMENT. 


See CLAIM AND DELIVERY. I. 


BANKRUPTCY. 


See PLEAVING, 3. 


BANKS. 


1. 


When a bank receives a check for collection and retaims it for 
four days without presenting it for payment or making any effort 
for its collection or giving any notice to the depositor of its non- 
payment, the bank is liable if loss thereby ensues. Bank of 
New Hanoverv. Henan, 340. 

In such cases a promise thereafter made by the depositor to pay 


to the bank the amount due by reason of the loss, is rucdure 


pactune Lf bed, 
When paper is placed in the hands of a bank for collection, the 
bank wust take the necessary steps to secure its prompt pey- 


INDEX. 


a Ht NR em 


ment by presentation at maturity. If it is not paid. the bank, in 
order to fix the liability of the drawer, must have it protested 
and due notice of its dishonor given to the depositor. If it is not 
presented, the fact that if it had been presented it would not 
have been paid. does not excuse the hability of the bank. Jbid. 


When one voluntarily assumes an agency or trust to manage the 
interests of another, such agent will not be allowed to sacrifice 
the interests of his principal to his own ; Therefore, when a bank 
received a check upon itself for collection, being at the same 
time a large creditor of the drawer, and failed without excuse to 
notify the depositor of the non-payment of the check; Held. to 
be in law, negligence. J bid. 


In such case the bank made the cheek its own and is fixed with 
its fullamount J O/d. . 


See TRUSTS AND TRUSTEES, 4. 


BEQUESIS. 
See WILLS, 3. 


BOND. 
1. 


Where certain tenants in common entered into an obligation 
binding ‘‘themselves in this bond to resist by Jaw any claim that 
may be set up by the heirs of Jno. M. Wilson, and in case of a 
law suit each is to bear his or her proportionate share,’ and 
afterwards the land is sold for partition and the purchaser (one 
of the tenants in common and a party to the obligation) is com- 
pelled to pay a certain sum for said Jno, M. Wilson’s interest in 
the land; Held, that the obligation is not an indemnity so as to 
entitle the purchaser to reimbursement from the other parties 
thereto, but is simply an agreement to resist any claim that 
might be set up by Jno. M. Wilson's heirs. TPilson v. Sandi- 
Jer, 347. 

Municipal bonds unpaid at maturity are dishonored like other 
commercial paper, and a purchaser after maturity holds them 
subject to all defects which would invalidate them in the hands of 
the original holder. Belo v. Com’rs of Forsythe, 489. 

Tn an action against a municipal corporation upon a bond issued 


by it, by a purchaser for value without notice, the plaintiff need 
only show a power in the corporate body to issue the bond. Jbid. 
If a municipal corporation has the power to issue bonds upon 


certain conditions precedent, and such bonds are issued, the 
presumption is that the conditions were complied with and the 
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bonds are prima facie valid. The corporation, however, can 
show the contrary, unless it is estopped by its own acts-from so 
doing. lbicd. 

5. When authority to issue municipal bonds upon the performance 
of certain conditions precedent, is conferred by statute upon a 
particular tribunal, such tribunal has the sole power to determine 
the fact whether the conditions have been performed or not. Ibid. 


G, In an action by a bona fide purchaser for value against a County 
upon a bond issued by the former County Court of such County 
under an Act of the Legislature, the records of such Court are 
conclusive upon the County. ‘The recitals in the bond are also 
conclusive upon the County and constitute an estoppel im pars. 
[ bid. 

7 A tax payer, for sufficient cause, can intervene in apt time and 
enjoin the issuing of municipal bonds, but this must be done be- 
fore the bonds are issued and negotiated and pass into circulation 
as commercial securities. bu. 


See CLERK OF SUPERIOR COURT, I, 2. 


BOUNDARY. 
Although natural boundaries control course and distance and re- 
quire a straight lne from one corner to another, yet where the 
grant has such other description by natural boundaries (as the 
boundary of an island) as to require a departure from a straight 
line, the latter will control. Clarke v. Wagner, 463. 


See ACTION TO RECOVER LAND, 4, 6, 7, 8, 9, 10. 


BREACH OF OFFICIAL BOND. 
See CLERK OF SUPERIOR COURT, 2. 


BRIDGES. 


See COUNTY COMMISSIONERS, 2, 3. 
NEGLIGENCE, 2. 


BURGLARY. 

1, The dower or homestead interest of a wife in the real estate of 
her husband is amere 7/gAt which may never vest ; not an estate ; 
Therefore, in an indictment for burglary for breaking into A’s 
house, it is proper to charge that the house is the property of A 
alone. State v. Wincroft, 38. 


2. While a husband and wife live together, the husband has a special 
property as bailee in the wife’s separate personal estate, which 
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is in common use by them; VF herefore, in an indictment for bur- 
glary where a certain quilt, proved to have been stolen, was the 
separate property of A’s wife and was charged in the indictment 
as the property of A; Held, not to be error. J bid. 


While a husband and wife live together, the husband has a special 
property as bailee in the wife’s separate personal property which 
is in common use by them ; Therefore, in an indictment for bur- 
elary, where certain goods alleged to have been stolen, were the 
separate property of A’s wife, and were charged in the indict- 
ment as the property of A; Held, not to be error. State v. Mat- 
thews, 41. 


CANVASS OF VO'TES. 


See ELECTIONS. 


CAVEAT EMPTOR, 


See CONTRACT, 6. 


INDICTMENT, 6. 


CERTIFICATE OF DEPOSIT. 


See NEGOTIABLE INSTRUMENTS, 1, 2, 3. 


CHALLENGE TO JURY. 


See PRACTICE, 17. 


CHECK. 


See BANKS, 1, 3, 4, 5. 


CITLES. 


See TOWNS AND CITIES. 


CLAIM AGAINST THE STATE. 


See CONTRACT, 7. 


CLAIM AND DELIVERY. 


One in the rightful possession of property as bailee can maintain 
an action of claim and delivery against a wrong-doer depriving 
him of possession ; Z'herefore, where the plaintiff was in posses- 
sion of a mule under an agreement with the owner cither to pay 
him $30 at the end of the year as the hire of the mule, or $110 and 
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acquire an absolute ownership thereof; Held, that the plaintiff 
was entitled to recover in an action against the defendants for 


converting the mule. Hopper v. Miller, 402. 


ASLERK OF THE SUPERIOR COURT. 
A Clerk of the Superior Court, appointed to sell real estate in a 


as 
proceeding for partition, acts in his official capacity, even though 
he is not designated as Clerk, in the order of appointment. Cox 
v. Blair, 78. 

2. The loss of money collected by him, in pursuance thereof, by be- 


ing stolen from a safe in which it was deposited, is an official de- 
fault and breach of bond, for which his sureties are liable. Jd7d. 


COMMERCIAL PAPER, 
See BANKS, 1, 2, 3. 
BOND, 2. 


CSOMMISSION ERS. 
*See COUNTY COMMISSIONERS. 
TOWNS AND CITIES. 


CONFEDERATE CURRENCY, 
See CONTRACT, 9, 13, 14. 


CONFESSIONS. 
See EVIDENCE, 7. 


CONSIDERATION. 
See CONTRACT, 5, 11, 13. 


CONSTABLE. 
See INDICTMENT, 4, 5. 


CONSTITUTION. 
See DRAINING LAND. 


STATUTE. 
TOWNS AND CITIEs, 13, 14. 


TRIAL: ‘3. 


CONSTRUCTION OF CONTRACTS. 
See CONTRACTS. 
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CONTINGENT REMAINDER, 


See PRACTICE, 25, 


CONTRACT, 


I. 


~~} 


10, 


Where A furnished supplies to a cropper of B, upon a promise by 
6B to pay for the same, and afterwards B took into his possession 
cotton belonging to the cropper and sufficient to pay A’s account, 
and thereafter promised to pay the same; Held, that B is liable 
to A upon the latter promise’ Threadgill v. McLendon, 24. 


In such ease the latter promise was not made by B as surety for 
the cropper, but for himself, because the fund out of which the 
debt was to be paid was in his hand. Jbicd. 


Upon the cancellation of an executory contract concerning the 
sale of land, the law implies a promise on the part of the bar- 
vainor to repay such amounts as may have been paid to him as 
part of the purchase money. Beaman v. Simmons, 43. 


Where representations are made by one party to a contract, which 
may be reasonably relied on by the other, and those representa- 
tions are false and fraudulent and cause injury to the party rely- 
ing on therm, he 1s entitled to relief. /fill v. Brower, 124. 


. Where the quantity of land represented is the inducement to the | 


purchase, and there is fraud in the sale, it vitiates the whole 
contract and is sufficient ground for setting aside the sale. bid. 


The maxim of caveat emptor does not apply in cases where there: 
is actual fraud. bid, 

The repeal of a statute under which a contract has been made 
between the plaintiffand the State, in no way affects the plaintiff’s. 
rights under the contract. Clements v. The State, 199. 


A Court of Equity will not permit the enforcement of a usurious 
contract, but when called upon by the borrower for assistance 
will compel him todo equity by paying the principal money with 
legal interest. Beard v. Bingham, 285. 

Where A was indebted to C by note dated September, 1860, and 
Bin 1863 by agreement with A executed his note to C, ante-da- 
ted as of the date of the original note and in substitution there- 
for ; Held, that it was not subject to the scale of depreciation, &c- 
Boykin v. Barnes, 318. 

One who maliciously persuades another to break a contract with 
a third person is liable to such person for damages; Therefore, 
in an action for damages where the plaintiff had made a contract 
with a Rail Road Company of which the defendant was President 
and Superintendent. which contract the defendant maliciously and 
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in order to injure the plaintiff. refused to complete. Held, that 
the plaintiff is entitled torecover. Jones y. Stanley, 355, 


11. Wherea store-keeper (under the U. 8S. Revenue Laws) incharge 
ofa distillery belonging to A, promised to give A a certain sum 
permonth aslong as he “continued to carry on a distillery ;’’ 
Held, in an action by A upon the promise, that the contract was 
against the policy of the law and A was not entitled to recover, 
Caton vy. Stewart, 357, 


12, What is meant by the word ‘dollar’ ina note can be shown by 
parol evidence. Aryan vy. Harrison, 360. 


18. On the trial ofan action brought upon a bond dated August 19th, 
1864, and payable six months after date and expressed ‘‘to be 
paid in current funds when called for,’ it is not competent to 
prove that there was an agreement at the time the bond was exe- 
cuted that it was not to be paid in Confederate money. Davis 
v. Glenn, 427. 

14, Where anote was given February 4th, 1855, payable twelve 
months after date, “in the common currency of the country, that 
which will pay tax ;’’ /leld, that the Legislative scale did not ap- 
ply and that the note was solvable in United States currency - 
Johnson v. Miller, 489 


See BANKS, 2. 
Bonn, 1, 2, 3, 4, 5, 6. 
COUNTY COMMISSIONERS, 6. 
EVIDENCE, &. 
NEGOTIABLE INSTRUMENTS. 
PARTNERSHIP, 2. 
SURETY AND PRINCIPAL. 1, 2. 
Usury, l. 
VENDOR AND VENDEE, ], 2. 


CONVEYANCE. 


See DEEDS. 


CONVICTION. 


The term *‘Conviction’’ in Art. IIT, § 6, of the Constitution de- 
notes a verdict of guilty rendered by a jury; Therefore, when 
the defendant, after verdict and judgment in the Court below, 
appealed to this Court and pending such appeal was pardoned by 
the Governor; Held, that such pardon is authorized by the Con- 
stitution and is valid. State v. Alexander, 231, 
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COSTS. 


de 


No part of the costs of an action can be taxed against the party 
recoyering judgment. Therefore, when the plaintiffs recovered 
judgment in the Court below and it was ordered that an allow- 
ance be made tothe Clerk for stating an account, one half to be 
paid by the plaintiffs and the other halfby the defendants; J/el/, 
to be error, Wall v. Covington, 150. 

In a proceeding to make real estate assets, where the defendants 
set up title to the land in controversy which issue is found 
against them; J/e/d, that the costs of the proceeding (except 
those of filing the petition) are properly taxable against the de- 
fendants. Noble v. Koonce, 405. | 


See ATTACHMENT, 2. 


PRACTICE, 4, 24. 
WITNESS, 3. 


COUNTY. 


See Jurors, 4. 


NEGLIGENCE, 1, 2. 
WITNESS, 3. 


SCCOUNTY COMMISSIONERS. 


q. 


x 


Gt 


The Board of Commissioners of a County are entrusted with the 
duty and power of deciding what are necessary County expenses, 
Sutterthwaite v. Com'rs. of Beaufort, 153. 

Repairing and building bridges are a part of the necessary expen- 
ses ofa County. Jbid, 

When an Act authorizing the erection of a private toll-bridge 
‘‘prohibits the establishment of any other toll-bridye or any ferry 
within three miles, &c.,’’ it is necessary that the owner of such 
toll-bridge shall be made a party to an action invelving the right 
of the County to establish a free bridge within the prohibited dis- 
tance, before the determination of the action. zd. 


Under the statute (Bat. Rev., ch. 27, € 8,) there is no grade 
among the duties and powers of County Commissioners, and no 
preference is given to one over another. Long v. Com’rs. of 
ftichmond, 273. 

A Court has no power to interfere with the domestic administra- 
tion of the affairs of a County so long as the Board of Commis- 
sioners act infra vires ; Therefore, where it was alleged that a 
Board of Cemmissioners had not levied a sufficient tax to defray 
the ordinary expenses of the County, including the support of 


i | 
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the poor, on account of the levy of a tax to pay for repairing the 
Court House; Meld to be no ground for interference by the 
Courts, bid. 


It is not fraudulent for a Board of County Commissioners to 
superadd their personal credit to the credit of the County ina con- 
traet concerning the necessary expenses of the County. /6id. 


o 


See ELEcTIoNS, 1. 
PRACTICE, 38, 4. 
TAXATION, 1, 5, 4, 5. 


COUNTY COURT OF GRANVILLE. 


See PARTITION, 2. 


COVENANTS. 
A grantee whoaccepts a deed poll containing covenants or con- 
ditions to be performed by him as the consideration of the same, 
becomes bound for their performance although he does not exe- 
cute the deed asa party. The assignee of such grantee is like- 
wise bound, Maynard v. Moore, 158. 


See WARKANTY, 1, 2. 


“SRIMINAL PROCEDTRE. 
See INDICTMENT. 
JUSTICES OF THE PEACE. 


CROPPER. 
See ConTRACT, 1, 2. 


“CURRENT FUNDS.” 


See CONTRACT, 13. 


DAMAGES. 
See CONTRACT, 10, 
EVIDENCE, 12, 
MASTER AND SERVANT, 3. 
SLANDER, 1, 2, 3. 
WARRANTY, 1, 2. 


DEED. 
1. Adeed of gift made by a husband (who dies intestate) with in- 


tent to defeat the right of his wife to a distributive share ef his 
personal estate isnot void. Jumes v. Jumes, 331. 
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3. A deed executed and delivered but never registered does not pass 
the legal estate; Therefore, where A purchased and obtained a 
deed in fee to real estate, which was never registered and there~ 
after the grantor at A’s request executed and delivered a deed in 
fee to A’s wife for the same land, which deed was duly register- 
ed, (A having other property fully sufficient to satisfy all his then 
creditors) ; //el/, that A’s wife acquired an absolute estate in 

the land. dare v. Jernigan, 471. 
See ADVANCEMENT, 1. 
COVENANTS, I. 
DescriptTion or LAnp, 1. 
EVIDENCE, 2, 10. 
MORTGAGE, 
WARRANTY, T, 2. 


DEMURRER. 
See Pracrice, 10. 


DESCRIPTION OF LAND. 


“That John Brown, the ancestor of the petitioners died seized 
and possessed of a tract of land in said County of Guilford, on 
the waters of ‘Stinking Quarter’ adjoining the lands of ae 
is not so defective a description that it may not be possible to 
identify with certainty the land meant. Brown v. Coble, 391, 


DISCRETIONARY POWER. 
See PRACTICE, 24. 


DISSENTING OPINIONS. 
See LMoore v. Jones, 182, READE, J. 
Pool vy. Trexler, 297, Bynum, J. 
State v. Alexander, 231, PEARSON, C.J. 
«$6 Tleaton, 240-241, PEARSON, C. J. 
“© + Ross, 242, READE and ByNuM, JJ. 
“© §¢ Teeter, 239, PEARSON, C. J. 


DIVERTING WATER. 
See EVIDENCE, 12. 


DIVIDENDS. 
See Stature, 1, 2. 
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DIVORCE. 

1. Under the language of the statute (Bat. Rev. ch. 37, §5,) the 
Courts, in actions for divorce a mens e¢ thoro, are to deal with 
and determine each particular case upon its own peculiar circum- 
stances. Zaylorv. Taylor, 4838, 


2, In such action, where the evidence showed that the defendant had 
repeatedly threatened to chastise the feme plaintiff and had 
boasted of having done so; that bruises were found upon her 
person inflicted by him ; that she offered to return and live with 
him if he would agree not to whip her, which offer he declined 
«ec, ; feld, that the facts constituted a case of such indignities 
to the person as torender her ‘‘condition intolerable and life bur- 
densome™’ and to entitle her to a divorce. /bid, 


DOMICTHL. 


See MarnriaceE, 2. 


“POLLAR. 


See ConrrRAcT, 12. 


DOWER RIGITY., 
Seo BuRGHARY, 1. 
PRACTICE, 18, 


DRAINING LAND. 


The Act concerning ‘*Draining wet lands’’ (Battle's Revisal ch. 
39) is constitutional. Poolv. Trealer, 297. 


LASEMENTS. 


See ACTION 10 RECOVER LAND, 4. 


LIECTMENT. 


See Acvrion TO RECOVER LAND. 


ELECTIONS, 
A Board of County Commissioners in canvassing the votes cast mm 
an election, have no right to go behind the returns sent up by the 
Judges of Klection from the respective Townships of the County. 
Moore vy. Jones, 182, 
See PRACTICE, 3. 
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ENDORSEMENT. 
See EVIDENCE, 9, 11, 


ENTRY. 


No estate or interest in land is acquired by an entry; only aright 
of preference. So where A and B enter land jointly and after- 
wards B declines to take out a grant from the State and A takes 
out one in his own name, paying the purchase money therefor: 
Held, that B has no estatein the Jand.  flall v. Tuilifieldd, 476, 


ESTOPPEL. 


See Bonn. 6. 


PRACTICE, 22. 


EVIDENCE, 


1, 


One who has been in business as a Clerk and also been Clerk of 
Court and Sheriff, and who testifies that he has been frequently 
ealled om to examine signatures, 1s a competent witness as an ex- 
pertin the matter of handwriting. Vutesv Yates, 142. 

Where on the trial below such witness was permitted to compare 
the signature of a subscribing witness to an alleged deed, with the 
signature of such subscribing witness to a deposition admitted to 

he genuine, and there upon testified that the signature to the decd 
was notgenuine. J/eld/, notto beerror. Lbid. 

The rule that a written contract cannot be contradicted, added ta 
or taken from by parol evidence, does not apply to every writing; 
Therefore, when the defendant as attorney for the plaintiff had 
given A a written assignment of a judgment in favor of the plain- 
tiff for an expressed consideration; Jfe/d, That parol evidence 
was admissible to show the circumstances under which the as- 
signment was made and the actual consideration received by the 
defendant. Wade vy Carter, 171. 

When the point in issue is the legitimacy of a child, evidence 
offered to prove the bad character of the mother for chastity du- 
ring the life time ofthe husband and before the birth of the child 
is incompetent. But evidence offered to show her bad character 
for truth is competent. Warlick v. White, 175, 

In the trial of an action involving the legitimacy ofa child, who is 
alleged to be of mixed blood, it is not improper to exhibit such 
childto the jury. bid, 

Where a defendant in a criminal action introduces evidence as to 
his good character, the right of reply of the State is limited to evi- 


g. 


10, 


li, 


12. 
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dence of general reputation and does not extend to rumors in re- 
gard to a particular matter. Therefore, where upon _a trial for 
rape the defendant introduced evidence as to character, and a. 
witness for the state was permitted to testify that there was a 
eeneral rumor in the neighborhood of his (defendant's) running 
after one certain white woman; J/eld tobeerror. Statev. Lax- 
ton, 216. 

Where the defendant, a negro, was arrested in the night bya 
Deputy Sheriff and three other white men, the party being short- 
ly after joined by other white men, and while on the way to the 
Magistrate, the defendant made certain confessions, ‘‘no threats 
or promises or violence’? to him having been offered, such con- 
fessions are admissible in evidence. State v. Hlouston, 256, 


Parol evidence is inadmissible to vary a written contract. Wilson 
v. Sundifer, 347. 

Inan action by an endorsee against the payers ofa promissory 
note, wherein A (who in an action of attachment against the pay- 
ee and endorser had garnisheed the payers) had made himselfa 
party defendant and alleged a want of consideration in the en- 
dorsement; /feld, that a letter from the payee to the payers, 
claiming the money due on thenote and demanding payment of 
the same, was not admissible in evidence, Meadows v. Cozart, 
450, 

The date of adeed or other writing is prima fucte evidence of 
the time ofits execution. Led. 

The possession and production in evidence of a negotiable note by 
an endorsee imports that he acquired it donw fide for full value 
before maturity and without notice ofany fact impeaching its va- 
lidity. But when it is shown that there was fraud or illegality 
in the transfer the holder is called on to rebut the presumption. 
by proving an adequate consideration. bed, 

In an action for damages against a Canal Company for diverting 
water from plaintiff’s mill by cutting a ditch which drained a 
swamp from which the supply of water was obtained, it is neces- 
sary for the plaintiff to show that his mill was in use before the 
charter ofthe defendant Company was granted. Williamson vy. 
Canal Co., 478, 


See ACTION TO RECOVER LAND, 10, 11, 12. 


CONTRACT, 12, 18. 
DIVORCE, 2. 

JUDGE'S CHARGE, 2, 0. 
LARCENY, 1, 2, 3. 
SLANDER, 3. 

TOWNS AND CITIES, 6. 
UsSURY, 2. 
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EXECUTION. 
See LIEN, 1. 


EXECUTION SALE. 


A Sheriff who makes a sale under execution and the purchase 
money is not paid, is not obliged to re-sell immediately, but may 
give the purchaser time in which te pay the purchase money, if 
neither party to the execution objects or complains, Maynard 
v Moore, 158, 
See HOMESTEAD, 3. 

JUDGMENT, 7. 

PRACTICE, 14. 

PURCHASER, 1], 2, 3. 

TRUSTS AND TRUSTEES, I. 


EXPERT. 
See EVIDENCE, 1, 2. 


EXECUTORS AND ADMINISTRATORS. 
1, An administrator is not hable as such, for money received by him 
upon a claim which had been placed in the hands of his intestate 
forcollection. Comm'rs. of Alamance v. Blalv, 136. 


2. Where an administrator loans money belonging to the estate of 
his intestate to the husband of one of the next of kin, and takes 
a note with the understanding that itis tobe accepted as part of 
his wife’s distributive share on final settlement; J/e/d, that there 
isno presumption of Jaw that the transaction is fraudulent. 
Moye v. Petieay, 827, 

3, TInanaction against an aciministrator for an account and settle- 
ment where no final account appears to have been had, it is the 
intendment of the Jaw that no final judgment or decree was ever 
rendered in such action. Lansdell yo Winstead, 566, 

4, Anaction brought by an administrator d. b. n, againsta surety 
on the bond of a former administrator d, b. n. of the same estate 
for assets wasted by him, is properly brought in the name of the 
last administrator. The next of kin cannot call for an account 
and settlement without having an administrator before the Court. 
Thid, 

See PRACTICE, 6, 12, Is. 
SPECLAL PROCEEDINGS, ], 2. 
WiuILLs, 1, 2. 
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FALSE PRETENCE. 
See INDICTMENT, 6. 


FEIGNED ISSUE. 
See PRACTICE, 21. 


FY. FA. 


See ACrION TO RECOVER LAND, 138. 
LIEN, I, 


FORGERY. 
See PRACTICE, 22. 


FORNICATION AND ADULTERY, 


In an indictment for fornication and adultery where the feme 
defendant (a white woman) left this State for the purpose of eva- 
ding its laws in consummating a marriage with her co-defendant. 
(a negro) but with no intent to return, and afterwards both of 
them came to this State to reside; Held, that the defendants were 
not guilty. State v. Ivoss, 242. 
See MARRIAGE, 3. 
WITNESS, 2. 


FRAUD, 
See ARREST AND BAIL, 3. 
CONTRACT, 4, 5, 6. 
EVIDENCE, 11. 
EXECUTORS AND ADMINISTRATORS, 2. 
MORTGAGE, 4, 5. 
PURCHASER, 1, 2, 3. 


GIFT. 
See ADVANCEMENTS, 1, 2, 3, 4. 
DEED, I. 


GRANT. 


When a grant is for a particular purpose only, the conversion to 
another and different use is forbidden by a necessary implication. 
R.& DR. R. Co. v. Com’rs. of Alamanee, 212. 


See ENTRY, 1. 
TRUSTS AND TRUSTEES, 2, 3. 


34 
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GUARDIAN AND WARD. 


See PARTIES, 5 


HOMESTEAD. 


l, 


Under Bat. Rey. ch. 55, § 20, the application for a re-assessment 
of a homestead by the ‘Township Board of Trustees must be made 
before the sale of the excess by the Sheriff. Jdeptinstall v. Per- 
ry, 190. 

The Homestead Laws of North Carolina apply to pre-existing 


contracts and are not unconstitutional. Parrett y. Richardson, 
429, 


Where land is sold at execution sale ‘subject to homestead,** the 
purchaser buys subject to that exception, Jbid. 


A husband who by parol waives his homestead and by assurances 
and representations that he never intends to claim his homestead, 
induces another to purchase the same, is not thereby estopped 
from afterwards asserting his claim thereto. Littlejohnv. Eger- 
ton, 468. | 


See LIEN. I. 


HOMICIDE. 


See MURDER, l. 


HUSBAND AND WIFE. 


See BuRGILARY, 1, 2, 3. 


DEED, }. 
MARRIAGE, 1, 2, 3. 


ILLEGALITY OF CONSIDERATION, 
See CONTRACT, 7. 


INDICTMENT, 


I, 


bo 


Be 


In an indictment charging a prisoner with an assault on a peace 
officer, the official character of the assailed need not be averred. 
State v. Belk, 10. 


Where A claimed title to a cultivated field in possession of B and 
removed the fence therefrom ; /7Zeld, to beindictable. ‘Bat. Rey. 
ch. 32, § 98.) State v. Hovis, 117. 


A constable who neglects or refuses to execute criminal process 
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lawfully issued and placed in his hands, is indictable under § 107, 
ch. 32, Bat. Rev. State v. Furguson, 197. 

A constable is a ministerial officer and cannot inquire into the 
basis or regularity of criminal process issued by a judicial officer, 
when there is jurisdiction and the process is not otherwise void. 
Lbid, 

In an indictment for cheating by false pretences where the de- 
fendant, for value obtained, delivered cotton to the prosecutrix 
falsely representing it to be of the grade of “good middling ;”’ 
Held, that it is not an indictable offence, for in such case the rule 
of caveat emptor apples. State v. Young, 288. 


See JURISDICTION, 1, 3. 


MASTER AND SERVANT, 6. 
OFFICE AND OFFICER, 38. 
TOWNS AND CITIES, 1, 2, 3, 5,8. 
TRIAL, 2. 


INJUNCTION. 


Where the granting of an injunction can work harm to neither 
party andarefusal to grant it will probably subject one of the 
parties to further litigation, cost and trouble, the injunction 
should be granted until the hearing ; 7herefore, when it is alleged 
in the complaint that the defendants’ testator occupied a fiduci- 
ary relation to the plaintiffs and invested their money in certain 
real estate (which allegation the answer denies) and no settlement 
of accounts has been had between the plaintiffs and such fiduci- 
ary; ffeld, that the defendants should be restrained until the 
hearing from selling such real estate for assets. McCorhlev. 


Brem, 407. 


See Bonn, 7. 


PRACTICE, 4. 
TOWNS AND CITIES, 11. 


JSOINDER OF ACTIONS. 


L. 


A claim for the recovery of real estate which has been sold under 
decree of a Court of Equity cannot be joined in the same action 
with a claim against the Clerk and Master for the purchase 
money. Brown v. Coble. 391. 

A cause of action founded on a tort cannot be joined with one 
founded on contract; but where a cause of action founded on a 
conversion of personal property was joined with other causes 
ofaction founded on contract; Held, not to be error; that the 
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plaintiff might waive the tort and sue on the implied con~ 
tract. Logan vy. Wallis, 416. 

> A cause of action against onc on a joint contract as a partner may 
he jomed with a cause of action against such partner individual- 
ly. Lhd, 

4. Causes of action which may be joined must affect all the parties: 
to the action; Vhercfore, when a complete determination of 2: 
eause of action joined with others requires parties not necessary 
to the other causes of action; //eld, to be demurrable. Jbéd, 


J UC D | CLAL SALE. 
See PRACTICE, 12, 13, 
MORTGAGE, G. 


JURISDICTION, 

1. The Saeperior Courts have exclusive jurisdiction of misdemcanors,; 
where the punishment is not hmited to a fine not exceeding fifty 
dollars, or imprisonment not exceeding one month. Town of 
Weshington v. dfamimond, 33 


2. The Courts of Justices ofthe Peace have exclusive original juris- 

diction (under § 4. ch. 81, Laws 1868-9) of the offence of neglect. 
of duty by overseers of the Western Turmpike Road. State v. 
Styles, 190, 


3. The Superior Courts have exclusive jurisdiction of the offence of 
Jarceny of growing crops, (Bat. Rev. ch. 32§ 20.) State v. Gra- 
ham, Wo. 


See JUSTICES OF THE PEACE, 1._ 
LANDLORD AND TENANT, 5. 


ra 


TOWNS AND Crrres, 38, 4.5.6, 


JURORS. 


1, The statutory requirement that a tales juror shail be a freeholder. 
does not apply to the original panel. Stale v. Winceroft, 38. 


2, The finding of the Court below, as to whether a challenged juror 
has paid his taxes, is final and cannot be reviewed in this Court. 
fbid, 


3. Whether there are one or more plaintiffs or defendants, only four 
peremptory challenges to the jury on either side are allowable. 
Bryan v, Harrison, 360, 


4, A County is not liable for the board of a jury in a capital case 


during the pendency of the trial. Young v. Com’rs. of Bun- 
combe, 316, 


See Practice, 17. 


JUSTICES OF THE PEACE. 


iP 


Justices of the Peace have no jurisdiction of actions founded in 
tort. Nancev. C. C. Railway Co. 9. 

The facts found on a trial in a Justice’s Court where the judg- 
ment is for $25 or less, are conclusive upon an appeal to the Su- 
perior Court. London v. Headen, 72. 

In such case the Justice should not include in the record sent up 
a statement of the evidence, unless there were exceptions to its 
admission in his Court. J6cd. 

In an action in a Justice’s Court for a penalty, it is sufficient if 
the warrant states the amount due and how claimed. bid. 


See LANDLORD AND TENANT, 4. 


JUDGE’S CHARGE. 


1. 


CN 
: 


In a charge to a jury, where there is no allegation that the em- 
phasis, tone or manner of the Judge impressed his words with 
any other than their recognized signification ; Held, not to be er- 
ror. Statev. Butner, 118. 


It is the duty of a jury to reconcile conflicting testimony, if pos- 
sible; Therefore, where in the Court below the evidence conflicted 
and His Honor in his charge assumed the falsity of the evidence 
of a witness for the defence and directed the jury to inquire only 
if such witness had sworn falsely; Held, to be error, State v. 
Brown, 222. 

When His Honor below, in his charge to the jury, singles out a 
witness (there being others testifying to the same matter) and 
tells the jury that if they believe the evidence of such witness, 
then, &c., Held to be error. Jackson v. Com’rs. of Greene, 282. 
A Judge should not state to the jury his estimate of a witness or 
how he appearstohim; Therefore, when a witness was intro- 
duced for the purpose of impeaching a former witness and the 
Judge told the jury that the former was ‘‘a man of high charac- 
ter in his profession and appears to be aman of culture’ and 
said nothing concerning the latter; Held to beerror. Crutch- 
fieldv. Ro & D. R. KR. Co. 320, 


“Where a prayer for instructions to the jury is distinct, the re- 


sponse of the Court should be equally distinct; Therefore, 


6. 
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where counsel asked the Court to charge ‘‘that when there is a 
conflict of testimony between witnesses of equal respectability, 
one of whom isa party in interest and the other not, the jury 
have the right to consider the question of interest in deciding 
upon the credibility of the witnesses,’’ and the Court in response 
told the jury that they had a right to consider all the circum- 
stances attending the examination of the witnesses on the trial 
and to weigh thei testimony accordingly ; eld to be error. 
Hill v. Sprinkle, 353. 

Where the plaintiff testified on the trial below and introduced 
evidence of good character, and the defendant asked His Honor 
to charge the jury that they were not bound to believe the plain- 
tiffin passing upon the issue, which His Honor refused and 
charged the jury that ‘‘they were not bound to believe anybody,”’ 
and added ‘‘that when men, who have proved a good character 
before the jury, testify, the presumption is that they will not le 
&e.”? fHeld not to be error, Bele v. Con’'rs. of Forsythe, 289. 


See Practice, 16. 


JUDGE’S DISCRETION, 


See PRACTICE, 24, 


JUDGMENT, 


1. 


Before the adoption of the Code of Civil Procedure, the levy of s 
senior execution on land did not prevent a levy and sale under a 
junior execution and a purchaser at such sale obtained a good 
title. The Code has constituted a docketed judgment a lien on 
the real property of the judgment debtor, anda purchaser at a 
sale under a junior docketed judgment acquires the estate sub- 
ject to the lien of any prior docketed judgment. Sharpe v. Wil- 
fiams, 87. 

A judgment obtained before the adoption of the Code, if docket- 
ed within a reasonable time thereafter, acquired a lien upon the 
real estate of the judgment debtor. Such judgments were not 
prejudiced by the adoption ofthe Code, Jbid., 

Where the defendants were in the town in which a Court was in 
session, at which a judgment was rendered against them, and did 
not communicate the nature of their defence to their counsel or 
file an answer; //eld, that they were guilty of inexcusable neg- 
lect and not entitled to have the judgment vacated under ©. C. 
P.§133. Sluder v. Rollins, 271, 


In an application to vacate a judgment, the burden is on the ap- 
plicant to show a proper ground. Jdid, 
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Where a debtor whose real estate is encumbered with a judgment 
hen sells a portion of it, a judgment creditor who has a lien upon 
the whole land is compelled to exhaust the unsold portion for the 
satisfaction of his judgment before resorting to that which has 
been sold. Jackson v. Sloan, 306, 


This however is not to be done when it trenches upon the rights 
or operates to the prejudice of such judgment creditor. did. 


So where A obtained judgment against two partners and under 
execution issued thereon certain real estate (alleged to be the 
property of the partners, which allegation was not sufficiently 
denied in the answer) was sold by the Sheriff who held the pro- 
ceeds of sale; Held, in anaction by B (who had purchased from 
the partners certain other real estate on which the lien of A’s 
judgment rested) to restrain A from selling under his execution 
the land purchased by plaintiff, that A should be restrained from 
selling until an account could be taken of the fund in the hands 
of the Sheriff and a distribution made of the same, so as to as- 
certain whether or not A’s judgment would be satisfied there- 
from. Ibid, 


The practice of granting judgment non obstante veredicto is very 
restricted and is confined to cases where a plea confesses a cause 
of action and the matter relied upon in avoidance is insufficient. 
Moye v. Petway, 327. 


See PARTIES, 2. 


PRACTICE, 18, 23. 
TOWNS AND CITIES, 11. 


LANDLORD AND TENANT. 


i, 


4, 


In a proceeding before a Justice of the Peace under the Landlord 
and Tenant Act, (Laws 1868-'69, ch. 156,) a defendant who does 
not deny having entered as the tenant of the plaintiff, is estopped 
from setting up a superior title existing at the date of the lease 
or subsequently acquired froma third person. Heyer v. Beatty, 
28, | 


Where A rented land from B without any agreement as to the 
rent to be paid; Held, that A was a tenant and entitled to the 
whele crop until a division. Foster v. Penry, 131. 


In an action by B to recover the rent, when neither the sum de- 
manded nor the amount ascertained to be due, exceeds two hun- 
dred dollars; Held, that the Superior Court has no jurisdiction. 
Ibid, 


Upon an appeal from a Justice’s Court, in an action under the 
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Landlord and Tenant Act, when a third person claiming as land- 
lord of the defendant has been made a party defendant in the 
Superior Court, and the appeal is dismissed as to the tenant de- 
fendant, no writ of possession can issue from the Justice’s Court 
until the determination of the controversy between the plaintiff 
and interpleading defendant. J?ollins v. Henry, 269. 


See Action TO Recover Lanp, 15, 


LAPPAGE, 


See Action TO Recover Lanp, 12. 


LARCENY, 


1, When on a trial for larceny, it was in evidence that the prosecu- 
tor had money, that the defendant knew he had it, that they 
were drinking together and were on the road together at night, 
that the prosecutor was drunk and unconscious and the defend- 
ant had an opportunity of handling his person, and that the de- 
fendant had no money on that night but had some on the follow- 
ing day; Held, that the evidence was sufficient to warrant the 
jury in returning a verdict of guilty. State v. Wilson, 120, 


2. Where on a trial for larceny there was a conflict of testimony as 
to whether the article alleged to be stolen was a ‘‘calf’’ skin or 
a “‘kip’’ skin; Held, that His Honor properly left the disputed 
question to the jury and their verdict settled the same. Sfatv 
v. Campbell, 261, 


3, But in an indictment for larceny when the article stolen is do- 
scribed as a “‘calf’* skin and is proven on the trial to be a ‘‘kip”’ 
skin; //eld, to be no variance between the allegation and the 
proof. Jbid, 


See JURISDICTION, 3. 


LARCENY OF GROWING CROPS. 
See JURISDICTION, 3. 


LEASE. 
See PURCHASER, 4. 


LEGACY. 
See Wins, 3. 
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LIEN, 

1. The lien created by a levy made under execution prior to the 
adoption of the Constitution of 1868, is lost by a failure to take 
outa ven. ex. and the issuing of an alias fi. fa. after the Consti- 
tution went into effect. James v. West, 290. 

See JUDGMENT, 5, 6. 


LIMITATIONS, 


1. To take a case out of the operation ef the statute of limitations, 
the promise to pay or the acknowledgment of the debt must be 
made to the creditor himself. Parker vy. Shuford, 219. 

2, <A tender of depreciated currency will not prevent the operation 
of the statute. bid, 

3. An acknowledgement of a debt, barred by the statute of limita- 
tions, in the following language, viz: ‘I owe A a considerable 
sum, $1,000 or $1,200, andI reckon more, and l want it paid. A 
is not uneasy about it,”’ is not sufficient to take the case out of 
the operation of the statute. Faison v. Bowden, 425. 

4. An acknowledgment or promise in order to take the case out of 
the operation of the statute of limitations, must be made to the 
creditor himself. Ibid. 


MANDAMUS. 
See PRACTICE, 3. 


MARRIAGE. 

1. A marriage, solemnized in a State whose laws permit such mar- 
riage, between a negro and a white person domiciled in such 
@tate, is valid in this State. State vy. Ross, 242. 

2, The domicil of the husband becomes that also of the wife upon 
marriage. bid, 

3. A marriage, solemnized in a State whose laws permit such mar- 
riage, between a negro and a white person domiciled in this State 
and who leave it for the purpose of evading its laws and with in- 
tent to return, is not valid in this State. State v. Kennedy, 251, 


See PRACTICE, 12. 


MASTER AND SERVANT. 


1, A master may be liable to a servant for injuries received in his 
service from the negligence of the master. Hardyv. C. C. Rail- 
way Co. d. 


030 
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MILLS. 
See EVIDENCE, 12. 


Also, for injuries received from the negligence of a fellow servant. 
if the master was negligent in selecting a bad one. bid. 


Also, for injuries received from bad machinery negligently selec- 
ted by him, Jéid, 


He is not liable to a servant for injuries received from the negli- 
gence of a fellow servant in the same employment. Ibid. 


The provisions of Bat. Rev. ch. 70, § 1, are confined to the enti- 


cing of servants by indenture or by contract in writing. State 
y. Riee, 194, 


It is no offence at common Jaw to entice an infant from the ser- 
vice of his parent, Tid. 


A master is liable for an injury to a servant resulting from the 
negligence of a fellow servant if the master contributes to the 
negligence, Crutchfieldv. R. & D. R. R. Co, 320. 


It is the duty of a servant to notify his master when anything is 
out of order in his peculiar department and if he neglects to do 
so and continues in his employment and is injured, he cannot re- 
cover damages of the master. Jbid. 


MORTGAGE, 


ie 


A mortgagee with a power of sale is atrustee, first, to secure the 
payment of the mortgage debt, and second, for the mortgagor as 
to the excess. Aornegay vy. Spicer, 95. 


This power is to be watched with great jealousy, and when there 
is any unfairness, such as complicated accounts, &c., or any sug- 
gestion of oppression, such as usury, &c., the mortgagee will be 
enjoined from selling until the balance due is ascertained and all 
equities between the parties declared. Jbid. 


A mortgagee who purchases at a sale made by himself under a 
power of sale in the mortgage deed, does not acquire an absolute 
estate. Such asale doesnotalter the relation existing between 
the parties. Whitehead v. Hellen, 99. 


A mortgage ofa stock of merchandise, containing the provision 
that the mortgagor is to remain in possession and continue to sel! 
the goods, approaches the verge of being on its face fraudulent in 
law, butisnotso. Cheatham v. Hawkins, 335. 


In such case the mortgage affords the strongest possible ground of 
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presumptive fraud and the burden of disproving the fraud is upor 
the party claiming under the mortgage. Jdzd. 


Powers of sale in mortgage deeds are looked upon by the Courts 
with extreme jealousy and whenever there is a controversy be- 
tween the parties as to the amount due or other complication, the 
Court will require the foreclosure to be made under judicial di- 
rection and after all controverted matters have been adjusted and 
the balance due fixed. Mosby v, Hodge, 387. 


See VENDOR AND VENDEE, 1. 2. 


MUNICIPAL BONDS, 


See Bonps, 2, 3, 4, 5, 6, 7. 


MUNICIPAL CORPORATIONS. 
See STATUTE, 5, 


TOWNS AND CITIES, 


MURDER. 


Words, however grievous. are not sufficient provocation to reduce 
the crime of murder to manslaughter. State y. Carter, 20. 


See TRIAL, 2, 


NEGLECT. 
See JUDGMENT, 3. 


NEGLIGENCE. 


1 


4, 


One who attempts to crossa swollen stream, the bridge over it 
being out of repair, when it is apparent that the stream is swollen 
and dangerous to cross, isguilty of contributory negligence and 
in case of injury cannot recover damages ofthe County for failure 
to repair the bridge. Jackson y. Com’rs. of Greene, 282. 


The fact that such bridge was down and out of repair for some 


time after the injury to the plaintiff is not evidence of negligence 
on the part ofthe County. Jbed. 


Itis the duty ofa Rail Road Company to provide a sufficient 


number of brakes upon a train to stop it within a reasonable time 
and distance, and a failure todo sois negligence. forbes v. A. 
& N.C. BR. RB. Co, 454, 


If one wantonly or carelessly drives stock upon the track of a rail 
road he is guilty of contributory negligence, and if the stock is: 


INDEX. 
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injured, cannot recover in an action against the Rail Road Com- 
pany. bid. 


See MASTER AND SERVANT, I, 2,.3, 4, 7, 8. 


NEGOTIABLE INSTRUMENTS. 


1, 


A certificate of deposit, when expressed in negotiable words, is 
negotiable and subject to the same rules that control other nego- 
tiable paper. Johnson v. Henderson, 227. 


To constitute a negotiable instrument, the promise must be ta 
pay in money; Therefore, where a certificate ofdeposit given to 
A and payable ‘‘in current funds,’’ came to Bby several endorse- 
ments; Held, in an action by B against an intermediate endor- 
ser, that B was not entitled torecover. Jbzd. 


In such case B stands in the shoes of A, and his only remedy is 
against the person who issued the certificate. L072. 


See Bonn, 2, 3, 4, 5, 6. 


EvIDENCE, 9, 10, 11. 


NEW TRIAL. 


See PRACTICE, 11. 


OFFICE AND OFFICER. 


P, 


The provisions of Chapter 111, § 25, Battle’s Revisal, prescribing 
a penalty of $25 against any person who is duly elected or ap- 
pointed Town Constable and who refuses to qualify, &c., are not 
in conflict with Art. I, § 17, of the Constitution. London v. 
Headen, 72. — 


The salaries of the officers and the pay of the employees of the 
State are not subject to any judicial process at the instance of 
creditors. Swepson v. Turner, 114. 


One who professes to be the incumbent of an office and performs 
the duties of the same is estopped from denying the legality of 
his appointment; Therefore, where in an indictment for failure 
to keep a publicroad in repair it was proven by parol evidence 
that the defendant professed to be overseer of theroad and had 
in all respects acted as such; Held, to be unnecessary to show 
his appointment by the Court record. State v. Long, 254. 


fee INDICTMENT, 4, 5. 


PRACTICE, 4. 
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OFFICIAL BOND. 


See CLERK OF SUPERIOR Court, |, 2. 


OVERSEER OF ROAD, 


Kee OFFICE AND OFFICER, 3. 


PARDON. 


See CONVICTION. 


PARENT AND CHILD. 


See ADVANCEMENT, 1, 2, 3, 4. 
EVIDENCE, 4. 
WITNESS, 1. 


PARTIES. 
1. When in an action for the recovery of real estate, both the plain- 
tiff and a third party claim to be the landlord of the defendant, 


the latter has a right upon affidavit to be let in as a party defen- 
dant to the action. ollins v. Rollins, 264, 


2, In such case if a judgment by default 1s taken against the tenant, 
no writ of possession can issue until the determination of the 
controversy between the plaintiff and the interpleading defen- 
dant. Lbid. 


3. If such application to be made a party is denied, the applicant is 
a “party aggrieved”’ for all the purposes of an appeal, under § 
290, Ce GaP: bid. 


4. In an action for the recovery of real estate, a third person who 
claims title paramount and adverse both to plaintiff and defen- 
dant, should not be permitted under §§ 61 and 63, C. C. P, to make 
himself a party to the action. Colgrove v. Koonce. 363. 


Oo 


Where an action is brought by a guardian upon the bond ofa 
former guardian, to which bond the plaintiff guardian js surety, 
it is necessary that the wards of the plaintiff shall be made parties 
plaintiff and a prochein ame appointed to protect their interests. 
Wilson v. Houston, 375. 


6. An action upon a note executed to a deceased person during his 
life-time for land sold by him, should be brought in the name of 
his personal representative. Blankenship v. Llunt, 377, 
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No one can prosecute or defend an action except in person or by 
an attorney authorized by some writing. Phebe v. Black, 379. 


But a cestui que trust in prosecuting an action for his equitable 
property is entitled to make his trustee a party and avail himself 
of the legal estate in such trustee, Ld7d. 


Tf such trustee voluntarily makes himself a party plaintiff to sus- 
tain some interest of his own, no one can represent him without 
authority in writing and he must give a prosecution bond. If 
however he is made a party plaintiff by his cestud gue trust, with- 
out his consent, no authority from him to prosecute Is necessary 
aud no prosecution bond can be required of him. Jbzd., 


A Court has no power to permit a cestud gue trust to make his 
trustee a party plaintiff without his consent, except upon notice 
to him and an adjudication that he is a trustee. Jbzd, 


See CouNTY COMMISSIONERS, 3, 


PRACTICE, 9. 


PARTITION, 


1. 


£ 
oC 


The Courts have no power to order a sale of land for partition, 
when one of the defendants interested therein is tenant by the 
curtesy and objects to the sale. Parks y. Siler, 191. 


Under the provisions of ch. 41, Laws 1851-2, the former County 
Court of Granville had authority to order the sale of land for 
partition. Allen ¥, Chappell, 287. 


When the record of the Court in such case shows no order of 
sale, but a report of sale, a new sale ordered and confirmed and 
a deed made to the purchaser, it sufficiently appears that such 
sale was made by order of the Court. Tbtd. 


PARTNERSHIP. 


1. 


In a general partnership, the dealings of each partner with third 
persons, in any manner legitimate to the business, are binding 
on the partnership. Johnson, Clark & Co, vy. Bernheim, 189. 


In a special partnership, the power of each partner, in regard to 
dealings with third persons who have notice of theterms, is spe- 
cial. Ifhowever the terms are violated and the transaction enures 
to the benefit ofthe partnership, the partnership is liable. Jdzd. 


See ARREST AND BAIL. 38. 


JOINDER OF ACTION, 3. 
JUDGMENT, 7. 
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PLEADING. 


1, 


to 


An answer which sets out “‘that no allegation of the complaint is 
true”’ is insufficient. It is necessary that the defendant shall 
separately answer each allegation of the complaint, by a general 
denial either of the whole allegation (not the whole complaint) or 
by a specific denial of some selected and specific part of the alle- 
gation. Heyer vy. Beatty, 28. 


Amendments to pleadings which further justice, speed the trial 
of controversies or prevent unnecessary circuity of action and un- 
necessary expense, Should be liberally allowed on proper terms. 
Com'rs. of Alamance y. Blair, 136. 


Where the Court below allowed a defendant to plead his discharge 
in bankruptcy at Fall Term, 1875, which discharge was granted 
May 21st, 1869; Held not to be error. Falkner v. Hunt, 202. 


See SPECIAL PROCEEDING, 2. 


Usury, 2. 


POSSESSION. 


See TRUSTS AND TRUSTEES, 2, 3. 


POWER OF SALE. 


See MortGaaeE, l, 2, 3, 6. 


PRACTICE, 


1. 


to 


a 


Where no specific time ls designated for compliance with an or- 
der of this Court, it will always, before any ulterior proceedings 
are allowed, fix a time certain, ator upon which the order shall 
beobeyed. F'aircloth v. Isler, 49. 


It is contrary to the rules and course of this Court, without a 
special order, to issuea certiffcate of any opinion or judgment in 
term time. J/bdd. 


When a mandamus is granted to compel a re-canvass ofelection 
returns by a Board of County Commissioners; Held, not to be er- 
ror to grant at the same time an order restraining the persons de- 
clared elected upon the first canvass from exercising the duties of 
their offices. Moore v. Jones, 188. 


Upon the granting of an order restraining certain persons from ex- 
ercising the duties of certain county offices to which they had been 
declared elected by the Board of County Commissioners; Held, 
notto be error to require from the plaintiffs a bond for costs, 
damages, &e. Moore v. Jones, 189, 


6, 
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When the record of a case brought up on appeal to this Court is 
imperfect, the case will be remanded to the Court below. Brad- 
ley v. Jones, 204, 


It is error for a Court to submit a question to the jury upon 
which there is no evidence, State v. Brown, 222 


A defendant in a criminal action, who introduces a witness in his 
behalf, does not vouch for his truthfulness and it is no evidence 
of the defendant's guilt if such witness swear falsely. Jbid, 


Facts brought out In a cross-examination of such witness for the 
purpose of impeaching him can have ¢hat effect only and cannot, 
have the further effect of substantive cvidence of the defendant’s 
euilt. fbed, 


In an action against several defendants whose ability is joint 
and whose interest in the action Is Identical, the defendants will 
not be permitted to sever in their defence. Vor Glahn v. De- 
Rossett, 292. ; 


A demurrer, which in order to sustain itself invokes the aid ofa 
fact not appearing upon the complaint must be overruled, bid. 


The terms of § 236, C. C. P. do not include all the grounds upon 
which a Court may grant anew trial, but are additional to the 
erounds mentioned in § 183, C.C. PP. Therefore, when the Court 
helow refused to continue an action on account of the absence or 
a material witness for the defendant and after judgment in favor 
ofthe plaintiff granted the defendant a new trial on account of 
the absenee ofsuch witaess; //eld, not to be error. Quinecy v. 


Perkins, 290. 


Where in contemplation of marriage. A conveyed land to 5, his 
intended wife, for life with remaimder to her children by such 
marriage ; and afterwards judgments were obtained against A: 
and thereafter A conveyed all his remaining interest in the lind 


in trust to secure a debt; and afterwards A and B died without 


enildren and a petition was filed by the Administrator of A to 
sell the land for assets; Jild, that the Administrator should 
inake the sale and pay the purchase money into Court, to bedis- 
tributed under the order ofthe Court. Wannix v. Thrie, 299. 


Under Bat. Rev. ch. 45,§ 71, every interest in real estate, wheth- 
cer legal or equitable, is subject to sale by an Administrator for 
assets,  /bid, 

Only such equit ble interests in land as are authorized by the Act. 
of J812, can be sold under execution, Lbed. 


16. 


Ti 


18. 


19. 


20). 


2). 


22. 


23. 


INDEX. 537 


a nn a ae Oe SE eR ON 


An action upon a feigned issue, brought by appeal to this Cour; 
will be dismissed. Blake v. Askew, 325. 


A general exception to the whole instruction of the Court below 
must be overruled if any part of itis right. Bryan v. Harrison, 
360. 


Whether there are one or more plaintiffs or defendants, only four 
peremptory challenges to the jury on either side are allowable. 
Ibid, 

Where a fact has been decided in a Court of Record, neither of 
the parties shall be allowed to call it in question and have it tried 
over again, as long as the judgment stands unreversed ; J'here- 
fore, in an action against the defendant to recover possession of a 
tract of land which had been allotted to her as dower in an action 
theretofore had between herself and the plaintiffs herein; Held, 
that the plaintiffs were estopped by the judgment in the former 
action. Gay v. Stancell, 369. 


It does not require an order of Court to authorize the bona fide 
receipt of money by a Clerk and Master upon a bond before its 
maturity, given for the purchase of land at a sale under decree of 
Court which has been duly confirmed. Brown v,. Coble, 391. 


After the payment of the purchase money for land sold under de- 
crce of Court an order of Court is not necessary to enable the 
Master to make a valid deed to the purchaser. In such case, 
however, the Master and purchaser take upon themselves the risk 
of determining that the case is one in which such an order would 
be fit and proper. bid. 


Where inan action against three defendants for goods alleged to 
have been sold and delivered to two of them at the request of the 
third, which action is tried before a referee who does not find any 
fact fixing a liability on the third defendant, but reports that 
plaintiff should have judgment against the defendant ; eld, that 
the plaintiff is not entitled to judgment against the third defend- 
ant. Allen v. McMinn, 395. 


Where a jury upon an issue of forgery find a verdict in favor of 
the defendant, the circumstances upon which the plaintiff relied 
in that issue cannot have the force to estop the defendant from 
claiming under the instrument. Johnson v. Woody, 397. 


Where judgment was rendered against the defendantin a Justice’s 
Court from which he appealed to the Superior Court, where judg- 
ment was again rendered against him, he making no defence to 
the action, and more than one year after the docketing of the 
judgment, the Judge of the Superior Court set the same aside and 
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ordered the case to be re-opened on the ground that defendant 
had had no notice of the judgment; J/eld, to be error. MeDan- 
ielv. Watkins, 399. 

The exercise of the discretionary power of the Court below in re- 
gard to security for costs is not subject to review in this Court. 
Adams vy. Reeves, 412. 

A Court has no power to order a sale of land for the purpose of 
converting it into other property where it is limited in contingent 
remainder. Justice v. Guion, 442. 


See ACTION TO RECOVER LAND, 1, 2, 14. 


AMENDMENT, 1, 2, 3. 

ARBITRATION AND AWARD, 1, 2, 8. 
ARREST AND BAIL, 1, 2. 

ATTACHMENT. I, 2. 

Bony, 7. 

CLAIM AND DELIVERY, I. 

Costs, 1, 2. 

EXECUTORS AND ADMINISTRATORS. 3, 4. 
INJUNCTION, 1. 

JOINDER OF ACTION, J, 2, 3, 4 
JUDGE'S CHARGE, 1, 2, 3, 4, 5. 
JUDGMENT, 1, 2, 3, 4, 7,8. 
JUSTICES OF THE PEACE, 2, 3, 4. 
LANDLORD AND TENANT, 4, 7, &. 
PARTIES, 

PARTITION, 1, 3. 

SPECIAL PROCEEDING, 1. 
TOWNS AND Cities, 15, 12. 
TRIAL, 1, 2. 

VERDICT, J. 


* 


PROCESS. 


Ii 


The entry by aSheritf upon a ven. ex. of “J, G. Moore, $120," 
coupled with the fact that afterwards a deed was made to A as 
assignee of Moore, and with other evidence tending to show that 
there was a sale and that Moore was the purchaser, and that 
thereafter the defendant in the ren. ex. acknowledged under his 
hand and seal that a sale had been made, constitutes a sufficient 
return. Maynard v. Moore, 158. 


In such case it is immaterial that the cen. ex. varied from the 
judgment in being for aless amount, bid. 


3, A levy onland endorsed by a Sheriff upon afi. fa. which he re- 


tained in his hands until after its return day, is invalid. Jdid. 
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See ATTACHMENT, I. 
EXECUTION, 


PUBLICATION. 
See ATTACHMEN’, |. 


PURCHASER. 


1. One who claims against a prior donee or creditor as a purchaser 
for value, must prove a fair consideration, not up to the full val- 
ue, but a price paid which does not cause surprise or warrant a 
suspicion of fraud or contrivance on the part of the purchaser. 
Worthy v. Caddell, 82. 

2. Where A procures his land to be sold under execution with intent 
to defraud his creditors, and B purchases it at a grossly inade- 
quate price without knowledge of the fraudulent contrivance of 


A, he isnot a bons file purchaser for valuable consideration. 
Lbid. 


3. Where A, with intent to defraud his creditors, furnished moncy 
to his daughters (being indebted to them at the time) with which 
to purchase his land at execution sale, they not being parties to 
his fraudulent purpose and not buyimg for his use, and the daugh- 
ters purchased the land for a fair value; Held, that the daugh- 
ters obtained a good title. Sharpe v. Williams, 87. 


4, Where a party seeking relief against an innocent purchaser for 

value without notice, isin default, the loss must fall upon him ; 

Therefore, where the plaintiff executed a lease for a term of 

years for the consideration of $25, when the intention and agree- 

ment of the parties thereto was that the consideration should be 

825 per annum and the error occurred through the inadvertance 

of the draftsinan, and afterwards the lease was assigned to an in- 

nocent purchaser for value without notice ; eld, that as to such 

purchaser the plaintiff was not entitled to have the lease corrected. 
Henry v. Smith, 31). 


See PRACTICE, 19, 20. 


RAILROAD COMPANIES. 


See GRANT, 1. 
MASTER AND SERVANT, 1, 2, 3, 4, 7, 8. 
NEGLIGENCE, 3, 4. 
PFTATUTE, 1, 2. 
TAXATION, 1, 2, 
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1. Carnal knowledge of a married woman, obtained by framd in per- 
sonating her husband, does not amount to rape: Therefore, 
where B was indicted for an assault with intent to commit rape 
on a married woman, and the Court charged the jury, that, if he 
intended to have connection with her by fraud in personating 
her husband, he was guilty ; Held to he error. Stale v. Brooks, 1. 


le 
. 


An indictment for an assault with intent to commit a rape (under 


Bat. Rev. ch. 32, $5) 1s supported by proof of an assault with in- 
tent to unlawfully and carnally know and abuse a female child 
under ten years of age. Sfate v. Johnston, 209. 


Go 


RECORDS. 


See AMENDMEN'. 1, 2, 3. 
REFERENCE, 
See Costs, 1. 


PRACTICE, ?1. 


REGISTRATION. 
See DEED, 2. 


REPEAL OF STATUTE. 
See CONTRACT, 7. 


RESALE, 
See EXECUTION SALE, 1. 


SALARY, 


See OFFICE AND OFFICER, 2. 


SALE OF LAND, 


see CONTRAC'Y, 5. 
PARTITION, 1. 
PRACTICRH, 19, 20, 25. 


SALE FOR TAXES, 


Je The ‘‘minimuin’’ price 


at a sale fol 


‘taxes under the U. 


In such case, it is sufficient to show that the defendant attempted 
to do the act. #. «. to carnally know and abuse the child. 


Ibid. 
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nue Laws, is the least price which, in the opinion of the Collec- 
tor, the property ought fairly to bring. Sharpe v. Williams, 87. 


SC AL. 


See CONTRACR, |. 


SHERITE. 


See EXECUTION SALE, 1, 


SLANDER. 


1. 


~ 


Words falsely spoken, charging une with an infamous offence or 
with an infectious disease or impeaching his trade or profession, 
are per se actionable, Peyram y. Stoltz, 349, 

Where the words spoken do not on their face import such degra- 
dation, the plaintiffin order to recover must aver some special 
damage and must show by proof that he has in fact sustained a 
loss.  /bid. 


If at the time of the alleged slanderous words, the person con- 
cerning whom they are spoken is not Hable to an mfamous 
punishment by reason of the offence charged, the words are not 
per se actionable; Therefore, when the defendant in 1870 said of 
the plaintiff that he had sworn falsely in 1857 before the Board of 
Registrars of Davidson County, then acting under the provisions 
of the Act of Congress, entitled ‘tan Act to provide for the more 
efficient government of the rebel States’? which Act ceased to 
operate in this State before 1570. Jedd, that the plaintiff, no 
special damage being alleged. could not recover, bed, 


SPECIAL COURTS. 


See TOWNS AND CITIES, 7. 


SPECIAL PROCEEDING. 


lL. 


A special proceeding by a ereditor against an administrator or 
executor for an account, must be by summons and complaint in 
the first instance. Any other creditor coming in, need not file a 
complaint unless his claim is denied, but such claim must be 
verified unless it Is a judgment or some writing signed by the de- 
ceased, Isler yo Murphy, 2. 

Where in such proceeding the plaintiff filed memoranda of the 
evidences of debt but no complaint, and the defendant answered 
and thereupon the plaintiff replied; //c/d, that the pleadings were 
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irregular and the Court below committed no error in remanding 
the cause to the Clerk in order that the plaintiff might file a com- 
plaint. Ibid. 


See Costs. 2 


PRACTICE,*12, 13. 


STATE, CLAIM AGAINST, 


See CONTRACT, 7. 


STATE, EMPLOYER OF, 


See OFFICE AND OFFICER, 2, 


STATUTE. 


is 


The provisions of Ch. 236, Laws 1874~-°5, which enacts ‘‘that all 
dividends heretofore declared or which shall hereafter be declared 
ly any corporation, company or association, whether chartered 
or not, whieh shall not be recovered or claimed by suit by the 
parties entitled thereto for five years after the same were or shall 
be declared, shall be paid by the corporations, &e., to the Trus- 
tees of the University,” are in conflict with article LX, § 6, of the 
Constitution. University v. N.C. BR. R. Co., 108, 

The word ‘*dividend’’ as used in that section of the Constituticn 
is synonymous with “distributive shares’ and is used as a con- 
vertible term meaning the same thing, viz: “dividends or dis- 
tributive shares of the estates of deceased persons.”* Ibid, 


Although a statute may be unconstitutional in part and constitu- 
tional in part, vet where only one object is aimed at and the same 
is unconstitutional and all the provisions are contributory to it 
and would not have been enacted but for the main object, the 
whole statute is void. Darby v. City of Wilmington, 133. 
Therefore, where the plaintiff acted as registrar of voters prelimi- 
nary to an election held under Ch. 43, Private Laws 1874-"5, “An 
Act to amend the Charter of the City of Wilmington,’’ which 
Act is unconstitutional, he cannot recover the value of his ser- 
vices in an action against the city. /d/d, 

it is competent forthe Legislature by a retrospective statute to 
validate an irregular or defective execution of a power by the au- 
thorities of a municipal corporation acting under a former statute, 
where no contract is impaired and the rights of third persons are 
not injuriously affected. Belov. Com rs of Forsythe, 489, 


See CONTRACT, 7. 


DRAINING LAND, 1, 
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TOWNS AND CITIES, 7, 8. 


STATUTE OF LIMITATIONS. 


Sec LIMITATIONS, 


SUPREME COURT. 


See PRACTICE, 1, 2, 5, 15. 


SURETY AND PRINCIPAL. 


1. 


2. 


If a creditor agree with his principal debtor in such manner that 
he is bound by the agreement to postpone the day of payment, 
the surety is thereby discharged from all liability. Seott y. 
Harris, 205. | 
In such case it is immaterial that the agreement for forbearance 
is usurious, Ibid, 


TAXATION. 


1, 


ond | 


Where the Board of Trustees of a Township meet the County 
Commissioners in joint session, at the request of the party inter- 
ested, and assess property for taxation and make a verbal report 
of the same to the Commissioners; J/elid, that the assessment 
was properly made. Com’rs. of Union v. C. Cy Railway Co. 
123. , 

Where the law prescribes that ‘‘all the real estate held by the 
North Carolina Railroad Company for right of way, for station 
places of whatever kind and for workshop location, shall be ex- 
empt from taxation, &e ;”? LHeld, that such exemption covers only 
such real estate as is actually held and used for the purposes ex- 
pressed, Ah. G&D. BR. R, Co. vy. Com’rs. of Alamance, 212. 

A tax levied professedly and improperly for one purpose can be 
collected and applied to any other Jegitimate purpose. Long v. 
Comm'rs. of Richmond, 273, 

County Commissioners have no power to assess additional taxes 
for previous years upon land on a subsequent increased valuation, 
after the taxes for such previous years have been paid, Sudderth 
v. Brittain, 458, 

The understatement of the area ofa tract of land by the person 
listing it for taxation evenif it be fraudulent, does not warrant 
the County Commissioners in going back and levying taxes upon 
the difference between the listed and actual area, after the pay- 
ment of the taxes originally levied, did, 


See CouUNTY COMMISSIONERS, 5, 6. 


SALE FOR TAXES, 1. 
TOWNS AND CriTEs, 11, 13, 14. 


TENANT AND TENANCY. 
See LANDLORD AND TENANT. 


TENDER. 
See LIMITATIONS, 2. 


TORT. 


fee JUSTICES OF THE PEACE, 1. 


TOWNS AND CITIES, 


1, 


= 
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The violation of a Town ordinance, even in the presence of a pos 
liceman, does not necessarily give him a right to arrest the offen- 
der. State v. Belk, 10. 


In such cases, if the policeman is not known to be an officer, re- 
sistance without the use of excessive violence is justifiable. Jbid. 


The Superior Court has no original jurisdiction to try indictments 
for violation of town ordinances, and the Act of 1871, Chapter 
195, dees not confer jurisdiction. Stade v. White, 15. 


Town authorities have the power to execute the police laws adop- 
ted for the governmentthereof, bid, 


In an indictment for misdemeanor for violating a town ordinance, 
which affixes a penalty of ten dollars fine or ten days imprison- 
ment; Jéeld, that the Superior Court has no jurisdiction. Stute 
v. Threadgill, 17, 

An amended town charter of 1874, which recites that there wasa 
charter of 1825, is no evidence of the powers granted in the first 
charter, Jbid. 

The Act of the General Assembly, (Laws 1871-72. ch. 195,) es- 
tablishing Special Courts in cities and towns, is constitutional. 
Town of Washington v. Hammond, 33. 


Municipal ordinances and by-laws must be in harmony with the 
general laws of the State, and whenever they come in conflict 
with such general laws, must give away. Therefore, where an 
act is a criminal offence indictable in the Superior Courts, an or- 
dinance of a city or town, making such act a criminal offence 
punishable by fing or imprisonment, is void. Jbtd. 
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The expense of extending streets is of the class of necessary ex- 
penses of a City or Town, of which the corporate authorities are 
the sole judges. Young v. Town of Henderson, 420. 


Under the provisions of the charter of the Town of Henderson 
(Private Laws, 1868-9, ch. 79, § 22,) the Town. can incur no 
debt without the authority of the General Assembly previously 
obtained. Jbzd. 

A judgment regularly obtained against a Municipal Corporation 
can not be impeached in an action brought by citizens and tax- 
payers to restrain the Corporation from collecting a tax levied to 
pay the judgment, there being no suggestion of fraud. Jdzd. 


In such case the plaintiffs should have interpleaded in the origi- 
nal proceedings and alleged the want of authority in the Corpo- 
ration to cortract the debt, upon which judgment was obtained. 
Lbid. 

While the Constitution fixes no limit to the amount of taxation 
which a City or Town may impose, it does require that the rate 
of taxation shall be uniform on ali property and that the propor- 
tion fixed between the tax on property and on polls shall be ob- 
served, Ibid. 


A tax levied by a town on the 24th May, 1876, ‘‘on each $100 of 
merchandise purchased for twelve months prior to the lst May, 
1876’ is retroactive and forbidden by Art. 1, § 32, of the Con- 
stitution. bid. 


TOWN ORDINANCES. 
See TOWNS AND CITIES. 


TRIAL. 


1. 


In criminal trials nothing shall be done to the prejudice of the de- 
fendant without his presence ; though the rule may be relaxed in 
trials for misdemeanors, by the conserit of the defendant. State 
v. Epps, 5d. : 


Ina trial for murder, where the jury fail to agree and the Judge 
continued the term of the court from Saturday of the second 
week to the following Monday, when a verdict was rendered ; 
Held, not to be error. State v. Taylor, 64. 


The provisions of ch. 38, § 108, of Battle’s Revisal, are net in 
conflict with Article IV, sec. 12 of the Constition. bid. 


See VERDICT, 1. 
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TRUSTS AND TRU-~ TEES: 
Ls 


INDEX. 
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Where A, by arrangement between them, bought B’s land at ex- 
ecution sale and took the title to himself agreeing that he would 
reconvey to B upon payment of the amount of his bid and alsoa 
certain debt due to A as guardian; and afterwards B makes a 
payment to A andis induced by misrepresentation and fraud on 
the part of A, to take A’s bondto make title to the land to B’s 
wife on payment of $500; Held, that the relation of trustee and 
cestut gue trust was established by the original agreement and 
the latter bargain was void, and that B was entitled to an account 
to ascertain what balance ifany was due to A. Vestal v. Sloan, 
127, 

A grantee of a trustee who holds only the legal title to land 
stands in the shoes of the trustee. Stith v. Lookabill, 465. 


In anaction by such grantee against the person entitled to the 
equitable estate who is in possession, for the recovery of the land; 
Held, that the plaintiff is not entitled to recover. bid. 

Where a Bank, in whose hands isa trust fund, participates with 
the trustee in a misapplication of the fund; Held, that the Bank 
is liable to the cestui que trust for any loss thereby incurred. 
Bank of Greensboro vy. Clapp, 482. 


See BANKS, 4, 5. 


PARIIES, 8, 9, 10. 
VENDUR AND VENDEE, 2. 


UNIVERSITY. 


See STATUTE, 1, 2. 


USURY. 


Ls 


An agreement to pay interest upon a note ‘‘at the rate of six per 
cent. per annum to be compounded annually’’ renders the con- 
tract usurious. Cox v. Brookshire, 314. 

In the trial of an actionwhen the defendant pleads usury it is in- 
competent to prove that the plaintiff has theretofore been sued 
for the penalty prescribed in the statute against usury. bid. 


See CONTRACT, 8. 


SURETY AND PRINCIPAL, 1, 2. 


VARIANCE. 


See LARCENY, 3. 
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VENDOR AND VENDEE. 


The interest in real estate ofa vendee under a contract of sale, is 


1 
an equitable estate and capable of assignment or mortgage. 
Bank of Greensboro v. Clapp, 482 

y. When the vendee has conveyed such interest by deed of trust and 
also by a posterior mortgage, the mortgagee has an equity to be 
re-imbursed such portionof the purchase money unpaid by the 
vendee as he may pay to perfect the legal title to the premises. 
Lbid. 

VEN. EX. 


See Procsss, I, 2. 


VERDICT. 


The verdict of a jury must be recorded substantially as rendered. 
State v. Wincroft, 38. 


See PRACTICE, 22. 


WARRANTY. 


ie 


WILLS. 


The measure of damages in an action for breach of a covenant for 
quiet enjoyment, is the amount of the purchase money. When 
nothing is paid as the price of the land, the damages are nominal. 
West v. West, 45. | 
Therefore, where A purchased land from B and borrowed part of 
the purchase money from C who took a deed with general war- 
ranty from B in trust to secure ‘he payment of the sum loaned 
A; and thereafter A paid the same to C and took from him a 
deed with general warranty ; and afterwards A is evicted by title 
paramount and brings an action against C for damages; Held, 
that A is entitled to recover only nominal damages. bid. 


Where A dies leaving a last will and testament, appointing Band 
C his Executors, “with discretionary powers to settle my estate 
as they judge best for the interests of my heirs at law ;’’ Held, 
that the Executors have no power to sell the lands of the testa- 
tor. Skinner v. Wood, 109. 

To confer a power to sell land under a will, plain and express 
words are necessary ; or the power must be implied by the impo- 
sition of duties on the Executor, which cannot be performed ex- 
cept by asale. Jbid. 
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Where a testator by will gave to certain persons pecuniary lega- 
cies out of an ascertained fund, and gave the residue of the fund 
to another and it became necessary to apply a portion of the fund 
to the payment of debts ; Held, that all the legacies should abate 
ratably. Alsop v. Bowers, 168. 


WITNESS. 


I. 


The mother of a child, her husband the alleged father being dead, 


is 2 competent witness upon the question of legitimacy. Warlick 
v. White, 175. 


In a trial for fornication and adultery, a former defendant as to 
whom a nolle prosequt has been entered is a competent witness 
against the other defendant. Séate v. Phipps, 203. 

A witness in a criminal action has no claim upon the County, 


until the liability of the County for the costs is passed upon by 
the Court. Young v. Com’rs of Buncombe, 316. 


See ATTACHMENT, 3. 


JUDGE’S CHARGE, 3, 4, 6. 
PRACTICE, 7, 8. 


